DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, SACRAMENTO DISTRICT
1325 J STREET
SACRAMENTO CA 95814-2922

October 31, 2023

Regulatory Division (SPK-2023-00208)

Port of Stockton

Attn: Mr. Jason Cashman
2201 West Washington Street
Stockton, California 95203
Jcashman@stocktonport.com

Dear Mr. Cashman

We are responding to your May 31, 2023, pre-construction notification for a Department of
the Army (DA) permit for the Port of Stockton Rail Bridge Replacement project. The
approximately 1.15-acre project site is located at the rail bridge over the San Joaquin River
at mile 39.7, just north of the Navy Drive bridge and connects the East and West
Complexes of the Port of Stockton, Latitude: 37.948049°, Longitude: -121.337233°, in
Stockton, San Joaquin County, California.

Based on the information you provided to this office, the Port of Stockton Rail Bridge
Replacement project involves the discharge of fill material into 1.15-acres of waters of the U.S.
for the construction of new removable span rail bridge subject to Section 404 of the Clean
Water Act. The specific activities that require DA authorization are for the placement of rock
slope protection on each bank for erosion control and temporary installation of cofferdams.
These activities would result in 1.15-acres of temporary impacts to waters of the U.S. including
temporary discharge of 212.6 cubic yards of fill for the installation of a temporary cofferdams.
The project would also result in the permanent discharge of 2,580-cubic-yards of fill for rock
slope protection (RSP) into 0.35-acre of waters of the U.S.

We have determined that activities in waters of the U.S. associated with the project are
authorized by Nationwide Permit Number (NWP) 15: U.S. Coast Guard Approved Bridges,
provided the construction of the bridge structure has been authorized by the U.S. Coast
Guard under Section 9 of the Rivers and Harbors Act of 1899.

You must comply with all terms and conditions of the NWP and applicable regional
conditions. Enclosed is information about the NWP terms and conditions (Enclosure 1). In
addition, your work must comply with the following special conditions:

1. To ensure your project complies with the Federal Endangered Species Act, you must
implement all of the mitigating measures proposed as part of your project description, which
are identified in the enclosed U.S. Fish and Wildlife Service letter of concurrence
(Number FWS #,2022-0033132-S7-001 dated August 26, 2022) and National Marine
Fisheries Service letter of concurrence (Number NMFS #WCRO-2022-00944, dated
December 21, 2022). If you are unable to implement any of the proposed measures, you



must immediately notify this office, the U.S. Fish and Wildlife Office, and the National
Marine Fisheries Service so we may consult as appropriate, prior to initiating the work, in
accordance with Federal law.

2. You shall comply with all terms and conditions of the enclosed Water Quality
Certification (WDID NO:5B39CR00381) effective August 18, 2023.

Within 30 days after completion of the authorized work, you must sign the enclosed
Compliance Certification and return it to this office.

This verification is valid until March 14, 2026, when the existing NWPs are scheduled to be
modified, reissued, or revoked. Furthermore, if you commence or are under contract to
commence this activity before the date the NWP is modified, reissued, or revoked, you will
have 12 months from the date of the modification, reissuance or revocation to complete the
activity under the present terms and conditions. Failure to comply with the general and
regional conditions of this NWP, or the project-specific special conditions of this authorization,
may result in the suspension or revocation of your authorization.

We would appreciate your feedback on this permit action including your interaction with
our staff and processes. For more information about our program or to complete our
Regulatory Program national customer service survey, visit our website at
www.spk.usace.army.mil/Missions/Regulatory.aspx.

Please refer to identification number SPK-2023-00208 in any correspondence
concerning this project. If you have any questions, please contact Abigail Bobbette by email
at Abigail.M.Bobbette@usace.army.mil, or telephone at 9165577174.

Sincerely,

et gt

Michael Nepstad
Deputy Chief
Regulatory Division

Enclosures

Cc w encls:

Ms. Marine Vie, Anchor QEA, LLC, Mvie@anchorqea.com

Ms. Katie Chamberlin, Anchor QEA, LLC, kchamberlin@anchorqea.com
Mr. Carl Hausner, US Coast Guard, carl.t.hausner@uscg.mil

Ms. Kim Squires, US Fish and Wildlife, kim_squires@fws.gov

Mr. Joseph Morgan, EPA, morgan.joseph@epa.gov
ccvo.consultationrequests@noaa.gov
CentralValleySacramento@waterboards.ca.gov



COMPLIANCE CERTIFICATION

Permit File Name: Port of Stockton Rail Bridge Replacement
Action ID: SPK-2023-00208
Nationwide Permit Number: 15 - U.S. Coast Guard Approved Bridges

Permittee: Port of Stockton
Attn: Mr./Ms. Jason Cashman
2201 West Washington Street
Stockton, California 95203

County: San Joaquin County
Date of Verification: October 30, 2023

Within 30 days after completion of the activity authorized by this permit, sign this
certification and return it to the following address:

U.S. Army Corps of Engineers
Sacramento District

SPKRegulatoryMailbox@usace.army.mil

Please note that your permitted activity is subject to a compliance inspection by a U.S.
Army Corps of Engineers representative. If you fail to comply with the terms and
conditions of the permit your authorization may be suspended, modified, or revoked. If
you have any questions about this certification, please contact the U.S. Army Corps of
Engineers.

* k k k k k k k%

I hereby certify that the work authorized by the above-referenced permit,
including all the required mitigation, was completed in accordance with the terms
and conditions of the permit verification.

Permittee Signature Date



2021 Nationwide

Permit Summary

33 CFR Part 330; Issuance of Nationwide
Permits — February 25,2022

U S Army Corps of
Engineers
Sacramento District

15.U.S. Coast Guard Approved Bridges. Discharges of
dredged orfill material incidental to the construction of a bridge
across navigable waters of the United States, including
cofferdams, abutments, foundation seals, piers, and temporary
constructionandaccess fills, provided the construction ofthe
bridge structure has beenauthorized by the U.S. Coast Guard
under Section9 of the Riversand Harbors Act of 1899 or other
applicable laws. Causeways and approachfillsare not included
in this NWP and will require a separate Clean Water Act Section
404 permit. (Authority: Section 404 of the Clean Water Act
(Section 404)).

A. Regional Conditions
1. Regional Conditionsfor California

2. Regional Conditions for Nevadaand Utah

B. Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective
permittee must comply with the following general conditions, as
applicable, in addition toany regional or case-specific conditions
imposed by the division engineer or district engineer.
Prospective permittees should contactthe appropriate Corps
district office to determine if regional conditions have been
imposedon an NWP. Prospective permittees should also contact
the appropriate Corps district office to determinethe status of
Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency foran NWP. Every
person who may wish to obtain pemit authorization under one
or more NWPs, orwho is currently relyingon anexistingor
prior permit authorization under one ormore NWPs, hasbeen
and ison notice that all of the provisions 0f33 CFR330.1
through 330.6 apply to every NWP authorization. Note
especially 33 CFR330.5 relating to the modification,
suspension, or revocation ofany NWP authorization.

o 1.

[0 (a) Noactivity may cause morethana minimal
adverseeffect onnavigation.

[0 (b) Anysafety lightsand signals prescribed by the
U.S. Coast Guard, through regulations or otherwise, must
be installed and maintained atthe pemittee's expense on

Navigation.

authorized facilities in navigable waters of the United
States.

0 (c) The permittee understands andagrees that, if
future operations by the United States require the
removal, relocation, or otheralteration, of the structure or
work herein authorized, orif, in the opinion of the
Secretary of the Army orhisor herauthorized
representative, said structure or work shall cause
unreasonable obstructionto the free navigation of the
navigable waters, the permittee will be required, upon due
notice fromthe Corps of Engineers, to remove, relocate,
or alterthe structuralwork or obstructions caused thereby,
without expense to the United States. No claim shallbe
madeagainst the United States on account ofany such
removal oralteration.

[0 2. Aquatic Life Movements. No activity may
substantially disruptthe necessary life cycle movements of
those species ofaquatic life indigenous to thewaterbody,
including those species that normally migrate through the area,
unlessthe activity's primary purpose is to impound water. All
permanent and temporary crossings of waterbodies shall be
suitably culverted, bridged, or otherwise designed and
constructed to maintain low flows to sustain themovementof
those aquatic species. If abottomless culvertcannot be used,
then the crossing should be designed and constructed to
minimize adverse effects to aquatic life movements.

[0 3. Spawning Areas. Activities in spawningareas during
spawning seasons must be avoided to the maximum extent
practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by
substantial turbidity) ofanimportantspawningarea arenot
authorized.

0 4. Migratory Bird Breeding Areas. Activities in waters
of the United States that serveas breedingareas for migratory

birds must be avoided to the maximum extent practicable.

1 5. Shellfish Beds. No activity may occurin areas of
concentrated shellfish populations, unless the activity is directly
related to a shellfish harvestingactivity authorized by NWPs 4
and 48, orisa shellfish seeding or habitat restoration activity
authorizedby NWP 27.

[0 6. Suitable Material. No activity may use unsuitable
material (e.g., trash, debris, carbodies, asphalt, etc.). Material
used for construction or discharged must be freefromtoxic
pollutants in toxic amounts (see section 307 of the Clean Water
Act).

1 7. Water Supply Intakes. No activity may occur in the
proximity of a public water supply intake, except where the
activity is forthe repair orimprovement of public water supply
intake structures or adjacent bank stabilization.
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[0 8. Adverse Effects From Impoundments. Ifthe activity
createsan impoundmentof water, adverse effects tothe aquatic
system due to accelerating the passage of water, and/or
restricting its flow must be minimized to the maximum extent
practicable.

I 9. Managementof Water Flows. To the maximum extent
practicable, the pre-construction course, condition, capacity, and
location of openwaters must be maintained for each activity,
including stream channelization, storm water management
activities, and temporary and permanent road crossings, except
asprovidedbelow. Theactivity must be constructed to withstand
expected high flows. Theactivity must not restrictorimpede the
passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The
activity mayalterthe pre-construction course, condition,
capacity, and location of openwaters if it benefits the aquatic
environment (e.g., stream restoration or relocation activities).

L1 10. FillsWithin 100-Year Floodplains. Theactivity must
comply with applicable FEM A-approved state or local
floodplain managementrequirements.

[0 11. Equipment. Heavy equipment working in wetlands or
mudflats mustbe placed on mats, or other measures must be

takento minimizesoil disturbance.

1 12. Soil Erosionand Sediment Controls. Appropriate soil
erosion andsedimentcontrols mustbe used and maintainedin
effective operating condition during construction, andall
exposedsoilandotherfills,as well asany work belowthe
ordinary high water mark or high tide line, must be permanently
stabilized atthe earliest practicable date. Permittees are
encouraged to perform work within waters of the United States
during periods of low-flow or no-flow, or during lowtides.

I 13. Removalof Temporary Fills. Temporary structures
must be removed, to the maximum extent practicable, after their
use has beendiscontinued. Temporary fills must be removed in
theirentirety and the affected areas returned to pre-construction
elevations. Theaffected areas must be revegetated, as
appropriate.

L1 14. Proper Maintenance. Any authorized structure or fill
shallbe properly maintained, including maintenance toensure
public safety and compliance with applicable NWP general
conditions, as wellasanyactivity-specific conditions added by
the district engineerto an NWP authorization.

[0 15. Single and Complete Project. The activitymustbe a
single and complete project. The same NWP cannot be used
more thanonceforthesame single and complete project.

0 16. WildandScenic Rivers.

[0 (a) No NWP activity may occurin a component of the
National Wild and Scenic River System, orin a river
officially designated by Congress as a “study river” for
possible inclusion in the system while the riveris in an
official study status, unless the appropriate Federalagency
with direct management responsibility for such river, has
determined in writingthat the proposed activity will not
adversely affect the Wild and Scenic River designationor

study status.

O (b) Ifa proposed NWP activity will occurin a
component of the National Wild and Scenic River System,
or in a river officially designated by Congress as a “study
river” for possible inclusion in the system while the river is
in an official study status, the permittee must submit a pre-
constructionnotification (see general condition32). The
district engineerwill coordinatethe PCN with the Federal
agency with directmanagement responsibility for that river.
Permittees shall not begin the NWP activity until notified by
the district engineerthatthe Federalagency with direct
management responsibility for that river has determined in
writing that the proposed NWP activity will not adversely
affect the Wild and Scenic River designation or study status.

LI (c) Information on Wild and Scenic Rivers may be
obtained from the appropriate Federal land management
agency responsible for the designated Wild and Scenic
Riverorstudy river (e.g., National Park Service, U.S. Forest
Service, Bureauof Land Management, U.S. Fish and
Wildlife Service). Informationon these riversisalso

available at: https://www.rivers.gov/.
[0 17. Tribal Rights. No activity orits operation may impair

reserved tribal rights, including, but notlimited to, reserved
waterrightsand treaty fishingand hunting rights.

] 18. Endangered Species.

1 (a) Noactivity isauthorizedunderany NWP which
is likely to directly orindirectly jeopardize thecontinued
existence of a threatened orendangered speciesora
species proposed for such designation, as identified under
the Federal Endangered Species Act (ESA), or which will
directly orindirectly destroy oradversely modify
designated critical habitat or critical habitat proposed for
such designation. No activity isauthorized under any
NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the
consequences of the proposed activity on listed species or
critical habitat has beencompleted. See 50 CFR402.02
forthe definition of “effects of theaction” forthe
purposes of ESA section 7 consultation, aswellas 50
CFR 402.17,which provides further explanation under
ESA section 7 regarding “activities thatare reasonably
certain to occur” and “consequences caused by the
proposedaction.”

I (b) Federalagenciesshould followtheirown
procedures for complying with the requirements of the
ESA (see 33 CFR 330.4(f)(1)). If pre-construction
notification is required for the proposedactivity, the
Federal permittee mustprovide the district engineer with
the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify
that theappropriate documentation has beensubmitted. If
the appropriate documentation has not been submitted,
additional ESA section 7 consultation may be necessary
forthe activity andtherespective federalagency would
be responsible for fulfilling its obligation under section 7

of the ESA.

J (c) Non-federal permittees mustsubmita pre-
constructionnotification to the district engineer if any
listed species (or species proposed for listing) or


https://www.rivers.gov/

designated critical habitat (or critical habitat proposed
such designation) mightbe affected oris in the vicinity of
the activity, orif the activity is located in designated
critical habitat or critical habitat proposed forsuch
designation, andshall not begin work onthe activity until
notified by the district engineer that the requirements of
the ESA have been satisfiedand thatthe activity is
authorized. Foractivities that might affect Federally -listed
endangered orthreatened species (or species proposed for
listing) ordesignated critical habitat (or critical habitat
proposed for such designation), the pre-construction
notification mustinclude thename(s) of the endangered
or threatened species (or species proposed for listing) that
might be affected by the proposed activity or that utilize
the designated critical habitat (or critical habitat proposed
forsuch designation) that might be affected by the
proposedactivity. The district engineer will determine
whetherthe proposed activity “may affect” orwill have
“no effect”to listed species and designated critical habitat
and will notify the non-Federal applicant ofthe Corps’
determination within 45days of receipt ofa complete pre-
constructionnotification. Foractivities where the non-
Federalapplicant has identified listed species (or species
proposedfor listing) or designated critical habitat (or
critical habitat proposed for such designation) that might
be affectedorisin the vicinity of the activity, and has so
notified the Corps, the applicant shall not begin work until
the Corps has provided notificationthatthe proposed
activity willhave “noeffect” on listed species (or species
proposedfor listing or designated critical habitat (or
critical habitat proposed for such designation), or until
ESA section 7 consultation or conference has been
completed. If the non-Federal applicant has not heard
back fromthe Corpswithin 45days, the applicant must

still wait for notificationfromthe Corps.

[0 (d) Asaresultofformalorinformal consultationor
conference with the FWS or NMFS the district engineer
may add species-specific permit conditions to the NWPs.

[0 (e) Authorization ofanactivity byan NWP doesnot
authorize the “take” of a threatened or endangered species
asdefinedunderthe ESA. In the absence of separate
authorization (e.g.,an ESA Section 10Permit, a
Biological Opinion with “incidental take” provisions, etc.)
from the FWS orthe NMFS, the Endangered Species Act
prohibitsany personsubject to the jurisdiction of the
United States to take a listed species, where "take" means
to harass, harm, pursue, hunt, shoot, wound, Kill, trap,
capture, orcollect, orto attemptto engagein any such
conduct. Theword “hamm” in the definition of “take"
meansanact whichactually Kills orinjures wildlife. Such
an act mayincludesignificant habitat modification or
degradationwhere it actually kills or injures wildlife by
significantly impairing essential behavioral patterns,
includingbreeding, feeding or sheltering.

0 (f) Ifthenon-federal permittee hasavalid ESA
section 10(a)(1)(B) incidental take permit with an
approved Habitat ConservationPlan fora project ora
group of projectsthatincludes the proposed NWP
activity, the non-federal applicant should provide a copy

of thatESA section 10(a)(1)(B) permit with the PCN
required by paragraph (c) of this general condition. The
district engineerwill coordinatewith the agency that
issued the ESA section 10(@)(1)(B) permit to determine
whetherthe proposed NWP activity andthe associated
incidental takewere considered in the internal ESA
section 7 consultation conducted for the ESA section
10(a)(1)(B) permit. If that coordinationresultsin
concurrencefrom the agency thatthe proposed NWP
activity and theassociated incidental take were
consideredin the internal ESA section 7 consultation for
the ESAsection 10(a)(1)(B) permit, the district engineer
does not need to conducta separate ESA section7
consultationforthe proposed NWP activity. The district
engineerwill notify the non-federal applicant within 45
daysof receipt of a complete pre-construction notification
whetherthe ESAsection 10(@)(1)(B) permit coversthe
proposed NWP activity or whether additional ESA
section 7 consultationis required.

O (g) Information onthe location of threatenedand
endangered species andtheir critical habitatcan be
obtaineddirectly from the offices of the FWSand NMFS
or theirworld wide web pages at https://www.fws.gov/ or
https://www.fws.gov/ipac/ and

https://www. fisheries.noaa.gov/topic/endangered-species-

conservation respectively.

[0 19. Migratory Birdsand Bald and Golden Eagles. The
permitteeis responsible forensuring that an actionauthorized by
an NWP complies with the Migratory Bird Treaty Act andthe
Bald and Golden Eagle Protection Act. The pemittee is
responsible for contacting theappropriate local office of the U.S.
Fish and Wildlife Service to determine what measures, if any,
are necessary orappropriate to reduce adverse effects to
migratory birds oreagles, including whether "incidental take"
permitsare necessary andavailable under the Migratory Bird
Treaty Act or Bald and Golden Eagle Protection Act for a
particularactivity.

[0 20. Historic Properties.

0 (@) No activityisauthorized underany NWP which
may havethe potential to cause effects to properties
listed, or eligible forlisting, in the National Register of
Historic Places untilthe requirements of Section 106 of
the National Historic Preservation Act (NHPA) have been
satisfied.

0 (b) Federalpermitteesshould follow theirown
procedures for complyingwith the requirements of
section 106 of the National Historic Preservation Act (see
33 CFR 330.4(g)(1)). If pre-construction notification is
required forthe proposed NWP activity, the Federal
permittee must provide thedistrict engineer with the
appropriate documentationto demonstrate compliance
with those requirements. The district engineer will verify
that theappropriate documentation has beensubmitted. If
the appropriate documentation is not submitted, then
additional consultation under section 106 may be
necessary. Therespectivefederalagency isresponsible
forfulfillingits obligation to comply with section 106.
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[0 (c) Non-federal permittees mustsubmita pre-
constructionnotification to the district engineer if the
NWP activity might have the potential to cause effects to
any historic properties listed on, determined to be eligible
forlisting on, or potentially eligible for listing on the
National Register of Historic Places, including previously
unidentified properties. Forsuchactivities, thepre-
constructionnotification muststate which historic
properties mighthave the potential to be affected by the
proposed NWP activity orinclude a vicinity map
indicatingthe locationofthe historic properties or the
potential for the presence of historic properties.
Assistance regarding information onthe location of, or
potential for, the presence of historic properties can be
sought fromthe State Historic Preservation Officer, Tribal
Historic Preservation Officer, or designatedtribal
representative, as appropriate, and the National Register
of Historic Places (see 33 CFR 330.4(g)). When
reviewing pre-construction notifications, district
engineerswill comply with the currentprocedures for
addressing the requirements of section 106 of the National
Historic Preservation Act. The district engineer shall
makea reasonable and good faith effort to carry out
appropriate identification efforts commensurate with
potential impacts, which mayinclude background
research, consultation, oral history interviews, sample
field investigation, and/or field survey. Basedon the
informationsubmitted in the PCN and these identification
efforts, thedistrict engineer shall determine whether the
proposed NWP activity has the potential to cause effects
on the historic properties. Section 106 consultation is not
required when thedistrict engineer determines thatthe
activity does not havethe potential to cause effects on
historic properties (see 36 CFR800.3(a)). Section 106
consultationis required when the district engineer
determines that theactivity has the potential to cause
effects on historic properties. The districtengineer will
conduct consultation with consulting parties identified
under 36 CFR 800.2(c) whenhe orshe makes any ofthe
following effectdeterminations for the purposes of
section 106 of the NHPA: no historic properties affected,
no adverse effect, oradverseeffect.

[0 (d) Wherethenon-Federalapplicanthas identified
historic properties onwhich the proposed NWP activity
might have the potential to cause effectsand has so
notified the Corps, the non-Federal applicantshall not
begin the activity until notified by the district engineer
eitherthatthe activity has no potential to cause effects to
historic properties or that NHPA section 106 consultation
hasbeen completed. Fornon-federal permittees, the
district engineer will notify the prospective permittee
within 45 days of receiptof a complete pre-construction
notification whether NHPA section 106 consultationis
required. If NHPA section 106 consultation is required,
the district engineer will notify thenon-Federal applicant
that he orshe cannot begin the activity until section 106
consultationis completed. Ifthe non-Federal applicant
has not heard back from the Corps within 45 days, the
applicant muststillwait for notification from the Corps.

I (e) Prospectivepermitteesshould be aware that
section 110(k) of the NHPA (54 U.S.C. 306113) prevents
the Corps from grantinga permit or otherassistanceto an
applicant who, with intent to avoid the requirements of
section 106 of the NHPA, has intentionally significantly
adversely affecteda historic property to which the permit
would relate, orhaving legal power to preventit, allowed
such significant adverseeffect to occur, unless the Corps,
after consultation with the Advisory Council on Historic
Preservation (ACHP), determinesthatcircumstances
justify granting such assistance despite the adverse effect
created or permitted by the applicant. Ifcircumstances
justify granting the assistance, the Corps is required to
notify the ACHP and provide documentation specifying
the circumstances, the degree of damage to the integrity
of any historic properties affected, and proposed
mitigation. Thisdocumentation must include any views
obtained from the applicant, SHPO/THPO, appropriate
Indiantribes if the undertaking occurs on or affects
historic properties ontribal lands or affects properties of
interest to thosetribes, and other parties known to havea
legitimate interest in the impacts to the permitted activity
on historic properties.

[0 21. DiscoveryofPreviously Unknown Remains and
Artifacts. Permittees that discover any previously unknown
historic, cultural orarcheological remains andartifacts while
accomplishingtheactivity authorized by an NWP, they must
immediately notify the district engineer of what they havefound,
and to themaximum extent practicable, avoid construction
activities thatmay affectthe remains and artifacts until the
required coordination has been completed. Thedistrict engineer
will initiate the Federal, Tribal, and state coordination required
to determine if the items or remains warrant a recovery effort or
if the site is eligible for listing in the National Register of
Historic Places.

[0 22. Designated Critical Resource Waters. Critical
resource waters include, NOAA-managed marine sanctuaries
and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and
opportunity for public comment, additional waters officially
designated by a state as having particular environmental or
ecologicalsignificance, suchas outstanding national resource
waters or statenatural heritage sites. The districtengineer may
also designate additional critical resource waters after noticeand
opportunity for public comment.

L1 (a) Dischargesofdredged or fillmaterialinto waters
of the United States arenot authorized by NWPs 7,12,
14,16,17,21,29,31,35,39,40,42,43,44,49,50,51,
52,57 and 58foranyactivity within, or directly affecting,
critical resource waters, including wetlands adjacent to
such waters.

00 (b) ForNWPs3,8,10,13,15,18,19,22,23,25,27,
28,30,33, 34,36, 37,38,and 54, notification is required
in accordancewith general condition 32, foranyactivity
proposedby permittees in the designated critical resource
waters including wetlands adjacentto those waters. The
district engineer may authorize activities under these
NWPs only aftershe orhe determines thatthe impacts to
the critical resource waters will be no more than minimal.



[0 23. Mitigation. Thedistrict engineerwill considerthe
following factors when determining appropriate and practicable
mitigation necessary to ensure that the individualand cumulative

will address documented water quality oraquatic habitat
loss concerns. Normally, the riparian area willbe 25 to 50
feet wide on eachside of the stream, but thedistrict

adverseenvironmental effectsareno more than minimal:

[0 (a) Theactivitymust be designedand constructedto
avoid and minimizeadverse effects, both temporaryand
permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

[0 (b) Mitigation inallits forms (avoiding, minimizing,
rectifying, reducing, or compensating for resource losses)
will be required to the extentnecessary to ensurethatthe
individualand cumulative adverse environmental effects
are no more thanminimal.

[0 (c) Compensatory mitigation at a minimum one-for-
one ratio will be required forallwetland losses that
exceed 1/10-acre and require pre-construction
notification, unless the districtengineer determines in
writing that either someother form of mitigationwould
be more environmentally appropriate or the adverse
environmental effects of the proposed activityare no
more thanminimal, and provides an activity-specific
waiver of this requirement. For wetland losses of 1/10-
acre or less that require pre-construction notification, the
district engineer may determine ona case-by-case basis
that compensatory mitigation is required to ensurethat the
activity results in only minimal adverse environmental
effects.

[0 (d) Compensatory mitigation at a minimum one-for-
one ratio will be required forall losses of stream bed that
exceed 3/100-acreand require pre-construction
notification, unless the districtengineer determines in
writing that either some other form of mitigationwould
be more environmentally appropriate or the adverse
environmental effects of the proposed activityare no
more thanminimal, and provides an activity-specific
waiver of this requirement. This compensatory mitigation
requirement may be satisfied through the restoration or
enhancement of riparian areas next to streams in
accordancewith paragraph (e) of this general condition.
Forlosses of stream bed of 3/100-acre or less that require
pre-construction notification, the district engineer may
determine on a case-by-case basis thatcompensatory
mitigation isrequired to ensurethatthe activity results in
only minimal adverseenvironmental effects.
Compensatory mitigation for losses of streams should be
provided, if practicable, through stream rehabilitation,
enhancement, or preservation, since streams are difficult-
to-replace resources (see 33 CFR 332.3(e)(3)).

[0 (e) Compensatory mitigation plans for NWP
activities in ornearstreams or other open waters will
normally include a requirementfor therestorationor
enhancement, maintenance, and legal protection (e.g.,
conservation easements) of riparianareas next toopen
waters. In some cases, the restoration or
maintenance/protection of riparianareas may be the only
compensatory mitigation required. If restoring riparian
areasinvolves planting vegetation, only native species
should be planted. The width ofthe requiredriparianarea

engineer may require slightly wider riparian areas to
address documented water quality or habitat loss
concerns. If it is not possible to restore or maintain/protect
ariparian area onboth sides of a stream, or if the
waterbodyisa lake or coastal waters, then restoring or
maintaining/protectinga riparian area alonga single bank
or shoreline may be sufficient. Where both wetlands and
open waters exist on the project site, the district engineer
will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based
onwhatisbest forthe aquatic environmenton a
watershed basis. In cases where riparian areas are
determinedto be the most appropriate form of
minimization or compensatory mitigation, the district
engineer may waive or reduce the requirement to provide
wetland compensatory mitigation for wetland losses.

U (f) Compensatory mitigation projects provided to
offset losses ofaquatic resources must comply with the
applicable provisions of 33 CFR part 332.

[0 (1) Theprospectivepermittee isresponsible for
proposinganappropriate compensatory mitigation
option if compensatory mitigation is necessary to
ensure that the activity results in no more than
minimal adverse environmental effects. For the
NWPs, the preferred mechanism for providing
compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2)
and (3)). However, if an appropriate number and type
of mitigationbank or in-lieu credits are not available
atthetime thePCNis submitted tothe district
engineer, the district engineer may approve the use of
permittee-responsible mitigation.

[0 (2) Theamountof compensatory mitigation
required by the district engineer mustbe sufficientto
ensure that the authorized activity results in no more
than minimalindividual and cumulative adverse
environmental effects (see 33 CFR330.1(€)(3)). (See
also 33 CFR 332.3(f).)

1 (3) Sincethelikelihood of success is greater and
the impacts to potentially valuable uplandsare
reduced, aquatic resourcerestoration should bethe
first compensatory mitigation optionconsidered for
permittee-responsible mitigation.

L1 (4) If permittee-responsible mitigationisthe
proposed option, the prospective permittee is
responsible for submittinga mitigation plan. A
conceptual or detailed mitigation plan may be used
by the district engineer to make thedecisionon the
NWP verification request, but a final mitigationplan
that addressestheapplicable requirements of 33CFR
332.4(c)(2) through (14) must be approved by the
district engineer before the permittee begins workiin
waters of the United States, unless the district
engineer determines that prior approval of thefinal
mitigation planisnot practicable or notnecessary to



ensure timely completion of the required
compensatory mitigation (see 33 CFR332.3(k)(3)). If
permittee-responsible mitigation is the proposed
option, andthe proposed compensatory mitigation
site is locatedon landin which another federal
agency holds an easement, the district engineer will
coordinate with that federalagency to determine if
proposed compensatory mitigation project is
compatible with theterms of theeasement.

[0 (5) If mitigationbankorin-lieu fee program
credits are the proposed option, the mitigationplan
needsto addressonly the baseline conditions atthe
impactsite and thenumber of credits to be provided
(see 33 CFR 332.4(c)(1)(ii)).

[J (6) Compensatory mitigation requirements (e.g.,
resource type andamount to be providedas
compensatory mitigation, site protection, ecological
performance standards, monitoring requirements)
may be addressed through conditions addedto the
NWP authorization, instead of components ofa
compensatory mitigation plan (see 33 CFR
332.4(c)(L)(ii)).

1 (g) Compensatory mitigation willnot be used to
increase theacreage losses allowed by theacreage limits
of the NWPs. Forexample, if an NWP hasanacreage
limit of 1/2-acre, it cannot be usedto authorizeany NWP
activity resultingin the loss of greaterthan 1/2-acre of
waters of the United States, even if compensatory
mitigation is provided thatreplaces or restores some of
the lost waters. However, compensatory mitigation can
and should be used, as necessary, to ensure that an NWP
activity already meeting theestablished acreage limits
also satisfies the no morethan minimal impact

requirement forthe NWPs,

1 (h) Permittees may propose theuse of mitigation
banks, in-lieu fee programs, or permittee-responsible
mitigation. When developinga compensatory mitigation
proposal, the permittee mustconsider appropriate and
practicable options consistent with the framework at 33
CFR 332.3(b). Foractivities resulting in the loss of
marine or estuarine resources, permittee-responsible
mitigation may be environmentally preferable if there are
no mitigationbanks orin-lieu fee programs in the area
that have marineorestuarinecredits available for sale or
transferto the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification
must clearly indicatethe party or parties responsible for
the implementation and performance of the compensatory
mitigation project, and, if required, its long-term
management.

1 (i) Where certain functions and services of waters of
the United States are permanently adversely affectedby a
regulated activity, suchas discharges of dredged or fill
material into waters of the United States thatwill convert
a forested or scrub-shrub wetlandto a herbaceous wetland
in a permanently maintained utility line right-of-way,
mitigation may be required to reduce the adverse

environmental effects ofthe activity to the nomore than
minimal level.

[0 24. Safety of Impoundment Structures. To ensure that all
impoundment structures are safely designed, the district engineer
may require non-Federal applicants to demonstrate thatthe
structures comply with established state or federal, dam safety
criteria orhave beendesigned by qualified persons. The district
engineer may also require documentation that the design has
been independently reviewed by similarly qualified persons, and
appropriate modifications made to ensure safety.

[0 25. Water Quality.

I (a)Where the certifyingauthority (state, authorized
tribe, or EPA, asappropriate) has notpreviously certified
compliance of an NWP with CWA section 401,a CWA section
401 water quality certification for the proposed discharge must
be obtained orwaived (see 33 CFR 330.4(c)). If the pemittee
cannotcomply with all of the conditions of a water quality
certification previously issued by certifyingauthority for the
issuanceof the NWP, then the permittee mustobtain a water
quality certification orwaiver for the proposed discharge in
order forthe activity to be authorized by an NWP.

I (b) If the NWP activity requires pre-construction
notification andthecertifying authority has not previously
certified compliance of an NWP with CWA section 401, the
proposeddischarge is not authorized by an NWP until water
quality certification is obtained orwaived. Ifthe certifying
authority issues a water quality certificationforthe proposed
discharge, the permittee must submit a copy of the certification
to the district engineer. The discharge is not authorized by an
NWP until the district engineer has notified the permittee that
the water quality certification requirementhas been satisfied by
the issuance ofa water quality certificationora waiver.

I (c) Thedistrict engineer or certifyingauthority may
require additional water quality management measures to ensure
that theauthorizedactivity does not result in morethan minimal
degradation of water quality.

[1 26. Coastal Zone Management. In coastal states where an
NWP hasnot previously receiveda state coastal zone
management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or
a presumption of concurrence mustoccur (see 33 CFR 330.4(d)).
If the permittee cannot comply with all of the conditions of a
coastal zone management consistency concurrence previously
issued by the state, thenthe permittee mustobtain an individual
coastal zone management consistency concurrence or
presumption of concurrencein order forthe activity to be
authorizedby an NWP. The district engineer ora statemay
require additional measures to ensure that the authorized activity
is consistent with state coastal zone managementrequirements.

[0 27. Regionaland Case-By-Case Conditions. The activity
must comply with any regional conditions that may have been
addedby the Division Engineer (see 33 CFR 330.4(¢)) and with
any case specific conditions added by the Corps or by the state,
IndianTribe, or U.S. EPA in its CWA section 401 Water Quality
Certification, or by the state in its Coastal Zone Management
Act consistency determination.



[0 28. Use of Multiple Nationwide Permits. The use of
more thanone NWP fora single and complete project is

authorized, subject tothe followingrestrictions:

[0 (a) Ifonly one of the NWPs used to authorize the
single and complete project has a specified acreage limit, the
acreage loss of waters of the United States cannot exceed the
acreage limit of the NWP with the highest specified acreage
limit. Forexample, if a road crossing over tidal waters is
constructed under NWP 14, with associated bank stabilization
authorized by NWP 13, the maximum acreage loss of waters of
the United States for the total project cannotexceed 1/3-acre.

1 (b) Ifoneormore ofthe NWPs used toauthorize the
single and complete project has specified acreage limits, the
acreage loss of waters of the United States authorized by those
NWPs cannotexceed their respective specifiedacreage limits.
Forexample, if a commercial developmentis constructed under
NWP 39, and thesingle and complete projectincludes thefilling
of anupland ditch authorized by NWP 46, the maximum acreage
loss of waters of the United States for the commercial
development under NWP 39 cannotexceed 1/2-acre, and the
totalacreage loss of waters of United States dueto the NWP 39
and 46 activities cannotexceed 1 acre.

1 29. Transferof Nationwide Permit Verifications. Ifthe
permitteesells the property associated with a nationwide pemit
verification, the permittee may transfer the nationwide permit
verification to the new owner by submittinga letterto the
appropriate Corps district office to validate the transfer. A copy
of the nationwide permit verification must beattachedto the
letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide
permit are still in existenceat the timethe property is
transferred, the terms and conditions of this nationwide permit,
includingany special conditions, will continueto be bindingon
the new owner(s) of the property. To validate the transfer of this
nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the transferee

sign and date below.”

(Transferee)

(Date)

[0 30. Compliance Certification. Each permittee who
receives an NWP verification letter from the Corps must provide
a signed certification documenting completion of the authorized
activity and implementation of any required compensatory
mitigation. The success of any required permittee-responsible
mitigation, including the achievement of ecological performance
standards, will be addressed separately by thedistrict engineer.
The Corpswill provide the permittee the certification document
with the NWP verification letter. The certification document
will include:

[0 (a)Astatementthat theauthorizedactivitywasdone in

accordancewith the NWP authorization, includingany general,
regional, oractivity-specific conditions;

I (b) A statement that the implementation ofany required
compensatory mitigation was completed in accordance with the
permit conditions. If credits from a mitigation bank orin-lieu fee
program are used to satisfy the compensatory mitigation
requirements, the certification must include the documentation
required by 33 CFR 332.3(I)(3) to confirm that the permittee
secured the appropriate numberand resource type of credits; and

LI (c) Thesignature ofthe permittee certifyingthe
completionof theactivity and mitigation.

The completed certification document mustbe submittedto the
district engineer within 30 days of completion of the authorized
activity orthe implementation of any required compensatory
mitigation, whichever occurs later.

1 31. Activities Affecting Structures or Works Builtby
the United States. If an NWP activity alsorequires review by,
or permission from, the Corps pursuantto33 U.S.C. 408
because it will alter ortemporarily or permanently occupy or use
a U.S. Army Corps of Engineers (USACE) federally authorized
Civil Works project(a “USACE project”), the prospective
permittee must submit a pre-construction notification. See
paragraph (b)(10) of general condition32. An activitythat
requires section 408 pemission and/or review is not authorized
by an NWP until the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use
the USACE project, and the district engineer issues a written
NWP verification.

[0 32. Pre-Construction Notification.

J (a) Timing. Where required by theterms of the
NWP, the prospective permittee must notify thedistrict
engineer by submittinga pre-construction notification
(PCN) asearly aspossible. The district engineer must
determine if the PCN is complete within 30 calendar days
of the date of receipt and, if the PCN isdeterminedto be
incomplete, notify the prospective permittee within that
30 day period to request theadditional information
necessary to make the PCN complete. The request must
specify the information neededto makethe PCN
complete. Asa generalrule, district engineers will request
additional information necessary to make the PCN
complete only once. However, if the prospective
permitteedoes notprovide all of the requested
information, thenthedistrict engineer will notify the
prospective pemittee that the PCN is still incomplete and
the PCN review process will not commence untilall of
the requestedinformation has beenreceived by the district
engineer. The prospective permittee shall not begin the
activity untileither:

[0 (1) Heorsheis notified in writing by the
district engineer that theactivity may proceed under
the NWP with any special conditions imposed by the
district or division engineer; or

1 (2) 45calendardayshave passedfromthe
district engineer’s receipt of the complete PCN and
the prospective permittee has notreceived written
notice fromthedistrict or division engineer.
However, if the permittee was required to notify the
Corpspursuantto general condition 18 that listed



speciesor critical habitat might be affectedorare in
the vicinity of the activity, or to notify the Corps
pursuantto general condition 20 that the activity
might have the potential to cause effects to historic
properties, the permittee cannotbegin the activity
until receiving written notification fromthe Corps
that there is “no effect” onlisted species or “no
potentialto cause effects” on historic properties, or
that any consultation required under Section 7 of the
Endangered Species Act (see 33 CFR 330.4(f))
and/orsection 106 of the National Historic
Preservation Act (see 33 CFR 330.4(g)) hasbeen
completed. If the proposedactivity requires a written
waiverto exceed specified limits of an NWP, the
permitteemay not begin theactivity until the district
engineerissues the waiver. If the districtor division
engineer notifies the permittee in writing thatan
individual permit is required within 45 calendar days
of receipt of a complete PCN, the pemittee cannot
begin the activity untilan individual permit has been
obtained. Subsequently, the permittee’s right to
proceed under the NWP may be modified, suspended,
or revokedonly in accordancewith the procedure set

forth in 33 CFR 330.5(d)(2).

[0 (i) For linear projects where one ormore
single and complete crossings require pre-
constructionnotification, thePCN mustinclude the
quantity of anticipated losses of wetlands, other
specialaquatic sites, and other waters for eachsingle
and complete crossing of those wetlands, other
specialaquatic sites, and other waters (including
those single and complete crossings authorized by an
NWP but do not require PCNs). Thisinformation
will be used by the districtengineerto evaluate the
cumulative adverse environmental effects of the
proposed linear project, and does not change those
non-PCN NWP activities into NWP PCNs.

L1 (iii) Sketchesshould be providedwhen
necessary to show that theactivity complies with the
terms of the NWP. (Sketches usually clarify the
activity and whenprovided results in a quicker
decision. Sketches should contain sufficientdetail to
provide anillustrative descriptionof the proposed
activity (e.g.,a conceptual plan), but do not needto
be detailed engineering plans);

[0 (5) ThePCNmustincludea delineation of
wetlands, other special aquatic sites, and other

waters, such as lakesand ponds, and perennialand
intermittentstreams, on the project site. Wetland
delineations must be prepared in accordance with the

1 (b) ContentsofPre-Construction Notification: The
PCN must be in writing and include thefollowing
information:

[J (1) Name,addressandtelephone numbersof
the prospective permittee;

1 (2) Locationoftheproposedactivity;

LI (3) Identify the specific NWP or NWP(s) the
prospective pemittee wants to use to authorizethe
proposedactivity;

0 @)

1 (i) A description ofthe proposed activity;
the activity’s purpose; direct and indirectadverse
environmental effects the activity would cause,
includingthe anticipated amountof loss of wetlands,
otherspecial aquatic sites, and other waters expected
to result from the NWP activity, in acres, linear feet,
or otherappropriate unit of measure; a description of
any proposed mitigation measures intended to reduce
the adverse environmental effects caused by the
proposedactivity; and any other NWP(s), regional
general permit(s), orindividual permit(s) used or
intendedto be usedto authorizeany part of the
proposed project orany related activity, including
otherseparate and distant crossings for linear projects
that require Department of the Army authorization
but do not require pre-construction notification. The
description ofthe proposed activity andany proposed
mitigation measures should be sufficiently detailed to
allowthe district engineer to determinethatthe
adverseenvironmental effects of the activity willbe
no more thanminimalandto determine theneedfor
compensatory mitigation or other mitigation
measures.

current method required by the Corps. The permittee
may askthe Corpsto delineate thespecial aquatic
sitesand otherwaters on the project site, but there
may be a delay if the Corps does the delineation,
especially if the project site is large or contains many
wetlands, other special aquatic sites, andother
waters. Furthemore, the 45-day period will not start
untilthe delineation has been submittedto or

completedby the Corps, as appropriate;

[0 (6) Iftheproposed activity will resultin the
loss of greaterthan 1/10-acre of wetlands or 3/100-
acre of streambedanda PCNisrequired, the
prospective pemittee must submit a statement
describinghowthe mitigation requirement will be
satisfied, orexplainingwhy theadverse
environmental effects are no more thanminimaland
why compensatory mitigation should not be required.
As an alternative, the prospective permitteemay
submita conceptual or detailed mitigation plan.

[0 (7) Fornon-federal permittees, if any listed
species (orspecies proposed for listing) or designated
criticalhabitat (or critical habitat proposed forsuch
designation) mightbe affected oris in the vicinity of
the activity, orif the activity is located in designated
critical habitat (or critical habitat proposed for such
designation), thePCN mustincludethe name(s) of
those endangered or threatened species (or species
proposed for listing) that mightbe affected by the
proposedactivity or utilize the designated critical
habitat (or critical habitat proposed forsuch
designation) that might be affected by the proposed
activity. For NWP activities thatrequire pre-
constructionnotification, Federal permittees must



provide documentation demonstrating compliance
with the Endangered Species Act;

[0 (8) Fornon-federal permittees, if the NWP
activity might have the potential to cause effectsto a
historic property listed on, determinedto be eligible
forlisting on, or potentially eligible for listing on, the
National Register of Historic Places, the PCN must
state which historic property might have the potential
to be affected by the proposedactivity orincludea
vicinity mapindicating the location of the historic
property. For NWP activities thatrequire pre-
constructionnotification, Federal permittees must
provide documentation demonstrating compliance
with section 106 ofthe National Historic Preservation

Act;

[0 (9) Foranactivitythatwilloccurina
component of the National Wild and Scenic River
System, orin a river officially designated by
Congress asa “study river” for possible inclusion in
the system while the river is in an official study
status, the PCN must identify the Wild and Scenic
Riverorthe “study river” (see general condition 16);
and

[J (10) Foran NWPactivity that requires
permission from, or review by, the Corps pursuant to
33 U.S.C. 408 because it will alter ortemporarily or
permanently occupy oruse a U.S. Army Corps of
Engineers federally authorized civilworks project,
the pre-construction notificationmust include a
statement confirming that the project proponent has
submitted a written request for section408
permission from, or review by, the Corps office
havingjurisdiction over that USACE project.

more than 30 feet from the mean low water line in
tidalwatersorthe ordinary high water mark in the
Great Lakes.

[0 (3) Whenagencycoordination isrequired, the
district engineer will immediately provide (e.g., via
e-mail, facsimile transmission, overnight mail, or
otherexpeditious manner) a copy of thecomplete
PCN o the appropriate Federal or state offices (FWS,
state natural resource or water quality agency, EPA,
and, if appropriate, the NMFS). With the exception of
NWP 37, these agencies willhave 10 calendar days
from the date the material is transmitted to notify the
district engineer via telephone, facsimile
transmission, ore-mail that they intendto provide
substantive, site-specific comments. The comments
must explainwhy theagency believes theadverse
environmental effects willbe more than minimal. I
so contacted by an agency, the district engineer will
wait an additional 15 calendar days before makinga
decision on the pre-construction notification. The
district engineer will fully consider agency comments
received within the specified time frame concerning
the proposedactivity’s compliance with the terms
and conditions of the NWPs, including the need for
mitigation toensure that thenet adverse
environmental effects of the proposed activityare no
more thanminimal. The district engineer will provide
no responseto the resourceagency, except as
provided below. The district engineer will indicate in
the administrative record associated with eachpre-
constructionnotification that the resourceagencies’
concernswere considered. For NWP 37, the
emergency watershed protection and rehabilitation
activity may proceed immediately in cases where
there is an unacceptable hazardto life ora significant

[0 (c) Form of Pre-Construction Notification: The
nationwide permit pre-construction notification form
(Form ENG 6082) should be used for NWP PCNs. A
letter containing the required information may also be
used. Applicants may provide electronic filesof PCNs
and supporting materials if the district engineer has
established tools and procedures for electronic submittals.

[0 (d) Agency Coordination:

loss of property oreconomic hardship will occur. The
district engineer will considerany comments
received to decide whether the NWP 37 authorization
should be modified, suspended, or revoked in
accordancewith the proceduresat33 CFR 330.5.

1 (4) Incasesofwherethe prospectivepermittee
is not a Federalagency, the district engineer will
provide a response to NMFS within 30 calendar days

LI (1) Thedistrict engineerwill considerany
comments from Federal and state agencies
concerning the proposedactivity’s compliance with
the termsand conditions of the NWPs and the need
formitigationto reducethe activity’s adverse
environmental effects so that they are no more than
minimal.

[0 (2) Agency coordinationisrequired for: (i) all
NWP activities that require pre-construction
notification andresult in the loss of greaterthan 1/2-
acre of waters of the United States; (if) NWP 13
activitiesin excess of 500 linear feet, fills greater
than one cubic yard per runningfoot, orinvolve
discharges of dredged or fillmaterial into special
aquatic sites; and (iii) NWP 54 activities in excess of
500 linear feet, orthat extend into the waterbody

of receipt of any Essential Fish Habitat conservation
recommendations, as required by section
305(b)(4)(B) of the Magnuson-Stevens Fishery
Conservation and Management Act.

[0 (5) Applicantsareencouragedto provide the
Corpswith eitherelectronic files or multiple copies
of pre-construction notifications to expedite agency
coordination.

C. DistrictEngineer’s Decision

1 1. Inreviewingthe PCNforthe proposedactivity, the
district engineer will determine whether theactivity authorized
by the NWP will result in more than minimalindividual or
cumulative adverse environmental effects ormay be contrary to
the publicinterest. 1fa project proponent requests authorization
by a specific NWP, the district engineer should issue the NWP



verification forthatactivity if it meets theterms and conditions
of thatNWP, unless he or she determines, after considering
mitigation, that the proposed activity will result in more than
minimalindividualand cumulative adverse effects on the
aquatic environment and other aspects of the public interest and
exercises discretionary authority torequire an individual permit
forthe proposedactivity. Fora linear project, this detemrmination
will include anevaluation of the single and complete crossings
of waters of the United States that require PCNs to determine
whetherthey individually satisfy the terms and conditions of the
NWHP(s), aswell asthe cumulative effects caused byall of the
crossings of waters of the United States authorized by an NWP.
If an applicantrequests a waiver of an applicable limit, as
provided forin NWPs 13, 36, or 54, the district engineer will
only grant the waiver upon a written determination thatthe NWP
activity will result in only minimalindividualand cumulative
adverseenvironmental effects.

[0 2. When makingminimal adverseenvironmental effects
determinations the district engineer will consider the direct and
indirect effects caused by the NWP activity. He or she will also
considerthe cumulative adverse environmental effects caused by
activitiesauthorized by an NWP and whether those cumulative
adverseenvironmental effects areno more than minimal. The
district engineer will also consider site specific factors, suchas
the environmental setting in the vicinity ofthe NWP activity, the
type of resource that will be affected by the NWP activity, the
functions provided by theaquatic resources that will be affected
by the NWP activity, the degree or magnitude to whichthe
aquatic resources perform those functions, the extentthataquatic
resource functions will be lost asa result of the NWP activity
(e.g., partialorcomplete loss), the duration of the adverse effects
(temporary or permanent), the importance of the aquatic
resource functions to theregion (e.g., watershed or ecoregion),
and mitigation required by thedistrict engineer. If anappropriate
functional or condition assessmentmethod is available and
practicable to use, that assessmentmethod may beused by the
district engineerto assist in the minimal adverseenvironmental
effects determination. The district engineer may add case-
specific special conditions to the NWP authorization to address
site-specific environmental concerns.

[ 3. Ifthe proposedactivity requiresa PCN and will result in
a loss of greaterthan 1/10-acre of wetlands or 3/100-acre of
stream bed, the prospective permittee should submit a mitigation
proposal with the PCN. Applicants may also propose
compensatory mitigation for NWP activities with smaller
impacts, or forimpacts to othertypes of waters. The district
engineerwill considerany proposed compensatory mitigation or
othermitigation measures theapplicanthas includedin the
proposal in determining whether the net adverse environmental
effects of the proposedactivity are no more thanminimal. The
compensatory mitigation proposal may beeither conceptual or
detailed. Ifthe district engineer determines thatthe activity
complies with the terms and conditions of the NWP andthatthe
adverseenvironmental effects areno more than minimal, after
considering mitigation, thedistrict engineer will notify the
permitteeand includeany activity-specific conditions in the
NWP verification the district engineer deems necessary.
Conditions for compensatory mitigation requirements must
comply with theappropriate provisionsat 33 CFR 332.3(k). The
district engineer mustapprove thefinal mitigation plan before

the permittee commences work in waters of the United States,
unlessthe district engineer determines that prior approval of the
finalmitigation planis not practicable or notnecessary to ensure
timely completion of therequired compensatory mitigation. I f
the prospective permitteeelects to submit a compensatory
mitigation planwith the PCN, the district engineer will
expeditiously review the proposed compensatory mitigation
plan. The district engineer must review the proposed
compensatory mitigation planwithin 45 calendar days of
receivinga complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no
more thanminimal adverse environmental effects. If thenet
adverseenvironmental effects of the NWP activity (after
considerationof themitigation proposal) are determined by the
district engineerto be no more than minimal, the district
engineerwill provide a timely written response to theapplicant.
The responsewill state that the NWP activity can proceed under
the termsand conditions ofthe NWP, includingany activity-
specific conditions added to the NWP authorization by the
district engineer.

L1 4. Ifthedistrict engineer determines thatthe adverse
environmental effects of the proposed activity are morethan
minimal, then the district engineer will notify the applicant
either: (a) that theactivity does not qualify forauthorization
underthe NWP and instruct the applicant on the procedures to
seek authorizationunderan individual permit; (b) that the
activity isauthorized under the NWP subjectto the applicant’s
submissionof a mitigation plan that would reduce the adverse
environmental effects so that they are no more thanminimal; or
(c) thattheactivity is authorized under the NWP with specific
modifications or conditions. Where the districtengineer
determines that mitigationis required to ensure no more than
minimaladverse environmental effects, theactivity will be
authorizedwithin the45-day PCN period (unless additional time
is required to comply with general conditions 18, 20, and/or 31),
with activity-specific conditions that state the mitigation
requirements. The authorizationwill include the necessary
conceptual or detailed mitigation plan ora requirementthatthe
applicant submit a mitigation planthat would reduce the adverse
environmental effects so that they are no more than minimal.
When compensatory mitigation is required, no work in waters of
the United States may occur until the district engineer has
approved aspecific mitigation planorhas determinedthat prior
approval of a final mitigation planis not practicable ornot
necessary to ensure timely completion of the required
compensatory mitigation.

D. Further Information

1. District engineers have authority to determine if an activity
complies with the terms and conditions of an NWP.

2. NWPsdo not obviate theneedto obtain other federal, state, or
local permits, approvals, or authorizations required by law.

3. NWPsdo not grant any property rights or exclusive
privileges.

4. NWPs do not authorize any injury to the property or rights of
others.

5. NWPs do not authorize interference with any existing or
proposed Federal project (see general condition 31).



E. Nationwide PermitDefinitions

Best management practices (BMPs): Policies, practices,
procedures, or structures implemented to mitigate the adverse
environmental effects onsurface water quality resulting from
development. BMPs are categorized as structural or non-
structural.

Compensatory mitigation: The restoration (re-establishment or
rehabilitation), establishment (creation), enhancement, and/or in
certain circumstances preservation of aquatic resources for the
purposes of offsetting unavoidable adverse impacts which
remain afterallappropriate and practicable avoidanceand
minimization has beenachieved.

Currently serviceable: Useable as is or with some maintenance,
but not so degradedas to essentially require reconstruction.

Directeffects: Effects thatare caused by the activity and occur
atthe sametime and place.

Discharge: The term “discharge” means any discharge of
dredged orfill material into waters of the United States.

Ecological reference: Amodelusedto planand designan
aquatic habitatand riparian area restoration, enhancement, or
establishment activityunder NWP 27. An ecological reference
may be based on thestructure, functions, and dynamics of an
aquatic habitattype ora riparianarea type that currently existsin
the region where the proposed NWP 27 activity is located.
Alternatively, anecological reference may be basedon a
conceptual model for the aquatic habitat type or riparianarea
type to be restored, enhanced, or established as a result ofthe
proposed NWP 27 activity. An ecological reference takes into
account therange of variation of theaquatic habitat typeor

riparian areatype in the region.

Enhancement: The manipulation of the physical, chemical, or
biologicalcharacteristics of anaquatic resource to heighten,
intensify, orimprovea specific aquatic resource function(s).
Enhancementresults in the gain of selected aquatic resource
function(s) but may also leadto a decline in otheraquatic
resource function(s). Enhancement does not result in a gain in
aquatic resource area.

Establishment (creation): The manipulation ofthephysical,
chemical, orbiological characteristics present to developan
aquatic resource that did not previously exist at anupland site.
Establishment resultsin a gain in aquatic resourcearea.

HighTide Line: The line of intersection of the land with the
water’s surface atthe maximum height reached by a risingtide.
The high tide line may be determined, in the absence ofactual
data, by aline of oilor scum alongshore objects,a moreor less
continuous deposit of fineshell or debris on the foreshore or
berm, other physical markings or characteristics, vegetation
lines, tidalgages, or other suitable means thatdelineatethe
generalheight reached by a risingtide. The line encompasses
spring high tides and other high tides thatoccur with periodic
frequency butdoes notincludestorm surges in which thereisa
departure from the normal or predicted reach of the tide due to
the piling up of wateragainsta coast by strongwinds such as
those accompanyinga hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site
(includingarchaeologicalssite), building, structure, or other

objectincluded in, oreligible forinclusion in, the National
Register of Historic Places maintained by the Secretary ofthe
Interior. Thisterm includes artifacts, records, and remains that
are related toand located within such properties. The term
includes properties of traditional religious and cultural
importanceto an Indiantribe or Native Hawaiian organization
and that meetthe National Register criteria (36 CFR part60).

Independentutility: Atest to determinewhat constitutes a
single and complete non-linear projectin the Corps Regulatory
Program. A projectis considered to have independent utility if it
would be constructed absentthe construction of other projects in
the projectarea. Portions of a multi-phase projectthatdepend
upon other phases of the projectdo not have independent utility.
Phases of a projectthat would be constructed even if the other
phases were not built canbe considered as separatesingle and
complete projects with independent utility.

Indirecteffects: Effectsthat are caused by theactivityandare
laterintime orfartherremovedin distancebutare still

reasonably foreseeable.

Loss of waters of the United States: Waters of the United
States that are permanently adversely affected by filling,
flooding, excavation, or drainage because of theregulated
activity. The loss of stream bedincludes theacres of stream bed
thatare permanently adversely affected by filling orexcavation
because of the regulated activity. Permanent adverse effects
include permanent discharges of dredged or fill material that
change anaquatic area todry land, increase the bottom elevation
of a waterbody, or change the use of a waterbody. The acreage
of loss of waters of the United States is a threshold measurement
of the impact to jurisdictional waters or wetlands for determining
whethera project may qualify foran NWP; it is not a net
threshold that is calculated after considering compensatory
mitigation thatmay be usedto offsetlosses of aquatic functions
and services. Waters of the United States temporarily filled,
flooded, excavated, ordrained, but restored to pre-construction
contoursandelevations after construction, are not included in
the measurementof loss of waters of the United States. Impacts
resulting from activities thatdo notrequire Department of the
Army authorization, such as activities eligible for exemptions
undersection404(f) of the Clean Water Act, are notconsidered
when calculating the loss of waters of the United States.

Navigable waters: Waters subjectto section 10 of the Rivers
and Harbors Act of 1899. These watersare definedat 33CFR
part329.

Non-tidal wetland: Anon-tidal wetland is a wetland thatis not
subject tothe ebbandflow of tidal waters. Non-tidal wetlands
contiguousto tidal waters are located landward of the high tide
line (i.e., springhigh tide line).

Openwater: For purposes of the NWPs, an openwaterisany
area thatin a year with normal patterns of precipitation has water
flowing or standingabove ground tothe extentthatan ordinary
high-water mark can bedetermined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent,
sparse, orabsent. Vegetated shallows are considered tobe open
waters. Examples of “open waters” include rivers, streams,

lakes,andponds.



Ordinary High Water Mark: The term ordinary high water
mark means that line on the shore established by the fluctuations
of waterand indicated by physical characteristics such asa clear,
natural line impressed onthe bank, shelving, changes in the
character ofsoil, destruction of terrestrial vegetation, the
presence of litter and debris, or other appropriate means that
consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing
continuously year-round during a typical year.

Practicable: Available and capable of being done after taking
into consideration cost, existing technology, and logistics in light
of overall project purposes.

Pre-construction notification: Arequestsubmitted by the
project proponent tothe Corps for confirmationthata particular
activity is authorized by nationwide permit. The request may be
a permit application, letter, or similar document that includes
informationabout the proposed work and its anticipated
environmental effects. Pre-construction notification may be
required by the terms and conditions of a nationwide permit, or
by regional conditions. A pre-construction notification may be
voluntarily submitted in cases where pre-construction
notification is not required, and the project proponentwants
confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the
decline of, aquatic resources by anaction in ornearthose
aquatic resources. This term includes activities commonly
associated with the protectionand maintenance of aquatic
resources throughthe implementation of appropriate legaland
physical mechanisms. Preservationdoes not result in a gain of

aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical,
or biological characteristics of a site with the goal of returning
natural/historic functions to a former aquatic resource. Re-
establishment results in rebuilding a former aquatic resourceand
results in a gain in aquatic resourcearea and functions.

Rehabilitation: The manipulation of the physical, chemical, or
biological characteristics of a site with the goal of repairing
natural/historic functions to a degraded aquatic resource.
Rehabilitationresultsin a gain in aquatic resource functionbut
doesnotresultina gain in aquatic resource area.

Restoration: The manipulationof the physical, chemical, or
biologicalcharacteristics ofa site with the goal of returning
natural/historic functions to a former or degraded aquatic
resource. Forthe purpose of tracking net gains in aquatic
resource area, restorationis divided into two categories: re-
establishment and rehabilitation.

Riffle and poolcomplex: Riffle and pool complexes are special
aquatic sitesunder the 404(b)(1) Guidelines. Riffle and pool
complexes sometimes characterize steep gradient sections of
streams. Such stream sections are recognizable by their
hydraulic characteristics. The rapid movementof water overa
course substratein riffles results in a rough flow, a turbulent
surface, and high dissolved oxygen levels in the water. Pools are
deeperareasassociated with riffles. Aslower stream velocity, a
streaming flow, a smooth surface, and a finer substrate

characterizepools.

Riparianareas: Riparianareas are lands nextto streams, lakes,
and estuarine-marineshorelines. Riparianareas are transitional
between terrestrialand aquatic ecosystems, throughwhich
surfaceandsubsurface hydrology connects riverine, lacustrine,
estuarine, and marinewaters with theiradjacentwetlands, non-
wetland waters, or uplands. Riparian areas provide a variety of
ecologicalfunctionsandservicesand help improveor maintain
localwater quality. (See general condition 23).

Shellfish seeding: Theplacement of shellfish seed and/or
suitable substrate to increase shellfish production. Shellfish seed
consists of immature individual shellfish or individual shellfish
attached to shells or shell fragments (i.e., spat onshell). Suitable
substrate may consist of shellfish shells, shell fragments, or other
appropriate materials placed into waters for shellfish habitat.

Single and complete linear project: Alinearprojectisa
project constructed for the purpose of getting people, goods, or
services from a pointof origin to a terminal point, which often
involves multiple crossings of one or more waterbodies at
separate and distant locations. The term “single and complete
project”is defined as that portion of the total linear project
proposed oraccomplished by one owner/developer or
partnership or otherassociation of owners/developers that
includesall crossings of a single water of the United States (i.e.,
a single waterbody) at a specific location. For linear projects
crossinga single or multiple waterbodies severaltimes at
separate and distant locations, each crossingis considered a
single and complete project for purposes of NWP authorization.
However, individual channels in a braided stream orriver, or
individualarms of a large, irregularly shapedwetland or lake,
etc., are not separate waterbodies, and crossings of such features
cannotbe considered separately.

Single and complete non-linear project: For non-linear
projects, theterm “single and complete project”is definedat33
CFR 330.2(i)asthe total project proposed or accomplished by
one owner/developer or partnership or other association of
owners/developers. Asingle and completenon-linear project
must have independentutility (see definition of “independent
utility”). Single and complete non-linear projects may not be
“piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater managementis the
mechanism for controlling stormwater runoff for the purposes of
reducing downstream erosion, water quality degradation, and
floodingand mitigating the adverse effects of changesin land
use on the aquatic environment.

Stormwater management facilities: Stormwater management
facilities are those facilities, including but not limited to,
stormwater retention and detention ponds and best management
practices, which retain water fora period of time to control
runoffand/orimprovethe quality (i.e., by reducing the
concentration of nutrients, sediments, hazardous substances and
other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel betweenthe
ordinary high-water marks. The substrate may be bedrock or
inorganic particles that range in size from clayto boulders.
Wetlands contiguous to the stream bed, butoutside ofthe
ordinary high-water marks, are not considered part of the stream
bed.



Stream channelization: The manipulation ofa stream’s course,
condition, capacity, or location that causes more than minimal
interruptionof normal stream processes. A channelized
jurisdictional stream remains a water of the United States.

Structure: An object that isarranged in a definite pattern of
organization. Examples of structures include, without limitation,
any pier, boat dock, boat ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment, riprap, jetty, artificial island,
artificial reef, permanent mooring structure, power transmission
line, permanently moored floating vessel, piling, aid to
navigation, or any other manmade obstacle or obstruction.

Tidal wetland: Atidalwetlandisa jurisdictional wetlandthatis
inundated by tidalwaters. Tidal waters rise and fallin a
predictable and measurable rhythm orcycle dueto the
gravitational pulls of the moonandsun. Tidalwaters end where
the rise and fall of the water surface canno longer be practically
measuredin a predictable rhythm due tomasking by other
waters, wind, or other effects. Tidal wetlands are located channel

ward of the high tide line.

Tribal lands: Any landstitle to which iseither: 1) held in trust
by the United States for the benefit of any Indian tribe or
individual; or2) held by any Indian tribe or individual subject to

restrictions by the United States againstalienation.

Tribal rights: Thoserights legally accruingto a tribe ortribes
by virtue of inherent sovereign authority, unextinguished
aboriginaltitle, treaty, statute, judicial decisions, executive order

or agreement, andthat give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic
sites underthe 404(b)(1) Guidelines. They are areas that are
permanently inundated and under normal circumstances have
rooted aquatic vegetation, such as seagrasses in marine and
estuarinesystemsanda variety of vascularrooted plants in
freshwater systems.

Waterbody: Forpurposes ofthe NWPs, a waterbody is a “water
of the United States.” Ifa wetland is adjacent to a waterbody
determinedto be a water of the United States, that waterbody
and anyadjacentwetlands are considered togetherasa single
aquatic unit (see 33 CFR 328.4(c)(2)).
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Refer to NMFS No: WCRO-2022-00944

December 21, 2022

Carl Hausner

Chief, Bridge Section

Eleventh Coast Guard District
United States Coast Guard

Coast Guard Island, Bldg. 50-2
Alameda, California 94501-5100

Carl.T.Hausner@uscg.mil

Electronic transmittal only

Re: Endangered Species Act Section 7(a)(2) Concurrence Letter and Magnuson-Stevens Fishery
Conservation and Management Act Essential Fish Habitat Response for the Port of Stockton
Rail Bridge Replacement and Rail Improvement Project

Dear Mr. Hausner:

On September 29, 2022, NOAA’s National Marine Fisheries Service (NMFS) received your
request for a written concurrence that the Port of Stockton Rail Bridge Replacement and Rail
Improvement Project (Project) is not likely to adversely affect (NLAA) species listed as
threatened or endangered or critical habitats designated under the Endangered Species Act
(ESA). This response to your request was prepared by NMFS pursuant to section 7(a)(2) of the
ESA and implementing regulations at 50 CFR 402. We also received your request to consult on
Essential Fish Habitat under the Magnuson-Stevens Fishery Conservation and Management Act
(MSA).

This response to your request was prepared by NMFS pursuant to section 7(a)(2) of the ESA and
implementing regulations at 50 CFR 402. On July 5, 2022, the U.S. District Court for the
Northern District of California issued an order vacating the 2019 regulations that were revised or
added to 50 CFR part 402 in 2019 (*2019 Regulations,” see 84 FR 44976, August 27, 2019)
without making a finding on the merits. On September 21, 2022, the U.S. Court of Appeals for
the Ninth Circuit granted a temporary stay of the district court’s July 5 order. As a result, the
2019 regulations are once again in effect, and we are applying the 2019 regulations here. For
purposes of this consultation, we considered whether the substantive analysis and conclusions
articulated in the letter of concurrence would be any different under the pre-2019 regulations.
We have determined that our analysis and conclusions would not be any different.



Consultation History

April 15, 2022 — NMFS received a letter and a biological assessment (BA) dated April, 2022,
from the U.S. Coast Guard (USCG) requesting initiation of informal consultation pursuant to the
ESA and MSA for the proposed Project.

May 10, 2022 — NMFS met with consultants developing the Project description and identified
additional information related to the potential use of cofferdams that would be necessary in order
to initiate consultation.

June 8, 2022 — NMFS received additional information from the USCG via e-mail, including a
draft Environmental Assessment prepared in support of the Project.

July 11, 2022 — NMFS closed the consultation by considering the request withdrawn due to a
lack of sufficient information being provided to initiate consultation within a 45-day period.

July 28, 2022 — NMFS was provided with a draft addendum to the previous Project description
in the BA prepared by the Project consultants, and continued to engage in pre-consultation
coordination from July 28 through September 16, 2022, offering additional feedback and
technical assistance through comments following document review, email correspondence, and
virtual meetings.

September 29, 2022 — NMFS received a renewed request for informal consultation pursuant to
the ESA and MSA from the USCG for the proposed Project with an amended Project description
to the BA included, and determined that sufficient information had been provided to initiate the
consultation.

November 18, 2022 — NMFS sent an email requesting an extension of the timeline to complete
consultation until December 12, 2022, which was approved by the USCG in an email reply sent
on November 19, 2022.

December 9, 2022 — NMFS sent an email requesting an additional extension to the timeline to
complete consultation until January 13, 2023, which was approved by the USCG in an email
reply sent on December 12, 2022.

Proposed Action

The proposed Project involves constructing a new lead track and associated modifications to
road underpasses and overpasses near the terminus of the Ort J. Lofthus Freeway, a new rail
underpass at Fresno Avenue, a new rail classification yard in the West Complex, and replacing
the existing rail bridge with a new expanded rail bridge spanning the San Joaquin River between
the East and West Complexes at the Port of Stockton. To construct the new rail bridge, the
existing wooden piles from the existing bridge and timber fender system would be removed and
new steel or concrete piles for the new bridge would be installed. A new fender system will not
need to be installed because the new bridge will not be movable. As described in the BA, if the
existing piles cannot be removed with a crane, use of a cofferdam may become necessary to
isolate and dewater the immediate work area around the piles. In addition, cofferdams may also
become necessary during pile installation for the new rail bridge.



A total of 235 in-water 15-inch-diameter creosote-treated timber piles will be removed. Of these,
97 in-water piles are part of the existing bridge foundations, including 57 for the central swing
pier and 20 for each of the two piers at either end of the steel truss span. The remaining 138 in-
water piles are part of the timber fender system protecting the central swing pier. In addition to
the in-water piles, there are also 21 out-of-water 15-inch-diameter creosote-treated timber piles
that will either be removed or cut off at the ground line.

The new rail bridge would consist of both structural steel and precast/pre-stressed concrete
superstructures on concrete substructures. The bridge foundations will be constructed using steel
H-piles (HP), pipe piles, or cast-in-steel shell (CISS) concrete piles. Approximately 80 to 100
steel HP or pipe piles, and 12 to 20 CISS piles, ranging from 48 to 72 inches in diameter, would
be permanently installed. Assuming 120 piles with a diameter of 72 inches would be installed, an
estimated maximum of 3,391 square feet (sf) of benthic habitat would be permanently lost as a
result of the installation of piles over existing conditions. The specific number of piles may
change based on the geotechnical recommendations, and as final design proceeds, with
consideration for means and methods identified by the contractor. Based on the removal of the
235 in-water 15-inch diameter timber piles associated with the existing bridge (288 sf), the net
permanent loss of benthic habitat over existing conditions from the installation of piles is
expected to be approximately 3,103 sf. Approximately 96 24-inch-diameter, steel pipe piles are
anticipated to be temporarily installed up to 80 feet deep for the Project, and removed
immediately afterwards, representing a total temporary loss of approximately 302 sf of benthic
habitat over the duration of the Project.

Construction would be completed over a 4-year period. In-water and over-water construction
activities would only occur from July 1 through November 30 during each of those years. As
described in the BA, if existing piles cannot be removed with a crane and cofferdams become
necessary, they would be installed using a vibratory hammer to drive steel sheet piles into the
substrate; no impact pile-driving activities associated with either cofferdam installation or any of
the other bridge replacement activities are expected to occur. Additionally, if cofferdams become
necessary, any fish located within the cofferdams during installation would be collected and
relocated prior to closing and dewatering the cofferdammed area.

Based on the details provided in the BA and as reflected in Figure 1 below, if cofferdams should
become necessary, their construction and removal will only be conducted during the previously
identified in-water work window, and the number and placement of cofferdams will be
sequenced over a 4-year construction period in such a way as to minimize the degree and extent
to which the aquatic habitat is disturbed during any single construction season. As shown in
Figure 1, the first year would focus on the south side of the existing bridge and could include the
installation of up to 15 separate cofferdams totaling an area of 11,880 sf (0.27 acre). The third
year would focus on the north side of the existing bridge and could include up to 14 separate
cofferdams totaling an area of 13,240 sf (0.30 acre). All cofferdams would either be removed at
the end of the same construction season in which they were installed, or during the construction
season of the following year. The intervening second and fourth years of construction would
therefore not involve the installation of any new cofferdams, but would instead allow for the
removal of any cofferdams installed during the previous year that were not already removed
during the same year in which they were installed. The latter scenario is particularly relevant in
connection with the removal of protection piles from the existing bridge and support piles for the



temporary work structures that may need to remain in place for more than a single construction
season. As a result of this sequencing, the maximum area potentially occupied by cofferdams at
any one time during the 4-year construction period would be no greater than 13,240 sf (0.30
acre) in the third year, and the total cumulative affected area would be approximately 25,120 sf
(0.57 acre) occupied by temporary cofferdams at various times during the course of the 4-year
construction period.

Figure 1. Sequencing of cofferdam installation and removal over 4-year construction period. (Anchor QEA 2022)

The proposed steel and concrete replacement rail bridge would measure approximately 325 feet
long, and the central span would have a minimum closed vertical clearance of approximately 12
feet above the mean high water surface. The new rail bridge will include up to 12,000 sf of
overwater coverage, or approximately 7,500 sf of net additional overwater coverage. No lighting
is proposed for the new rail bridge, except as may be required to facilitate navigation in the
channel.

NMFS considered under the ESA whether or not the proposed action would cause any other
activities and determined that it would not.

Action Area

The action area includes all areas that may be affected directly or indirectly by the proposed
action, and not just the Project footprint. In this instance, the action area includes areas where
construction and staging activities would occur, including in the San Joaquin River where it
intersects the existing and proposed alignment of the rail bridge where impacts from construction



activities are anticipated to occur (Figure 2), including any areas within approximately 1,000 feet
upstream or downstream of the bridge representing the extent to which acoustic effects
influencing fish behavior and potential water quality impacts such as turbidity may occur.

The action area encompasses waterways where federally-listed endangered Sacramento River
winter-run Chinook salmon (Oncorhynchus tshawytscha, winter-run Chinook salmon),
threatened Central Valley (CV) spring-run Chinook salmon (O. tshawytscha, spring-run Chinook
salmon), threatened California Central Valley (CCV) steelhead (O. mykiss, CCV steelhead), and
threatened Southern distinct population segment of North American green sturgeon (Acipenser
medirostris, green sturgeon) may be present, and includes waters that have been designated as
critical habitats for CCV steelhead and green sturgeon. Listed salmonids have the greatest
potential to occur in the action area primarily from November to June, based on the timing of
adult and juvenile migrations in and through the waterways of the Sacramento-San Joaquin
Delta. Green sturgeon are presumed to be present throughout the Sacramento-San Joaquin Delta
during every month of the year, and could therefore also be present in the action area during the
in-water work window.

The action area includes waters that have been designated as critical habitat for CCV steelhead
and green sturgeon. The physical or biological features (PBFs) essential for the conservation of
CCV steelhead in the action area include: (1) freshwater rearing sites, and (2) freshwater
migration corridors. The PBFs essential for the conservation of green sturgeon in the action area
include: (1) food resources, (2) water flow, (3) water quality, (4) migratory corridor, and (5)
depth.



Figure 2. Proposed project location and action area. (Anchor QEA 2022)

Background and Action Agency’s Effects Determination

The USCG has determined that the proposed action may affect, but is NLAA winter- and spring-
run Chinook salmon, CCV steelhead, green sturgeon, or any of their respective designated
critical habitats.

In addition, the USCG has determined that the proposed action would not adversely affect EFH
for Pacific coast salmon, pursuant to the MSA.

Effects of the Action

Under the ESA, “effects of the action” are all consequences to listed species or critical habitat
that are caused by the proposed action, including the consequences of other activities that are
caused by the proposed action. A consequence is caused by the proposed action if it would not
occur but for the proposed action and it is reasonably certain to occur. Effects of the action may
occur later in time and may include consequences occurring outside the immediate area involved
in the action (50 CFR 402.02). In our analysis, which describes the effects of the proposed
action, we considered 50 CFR 402.17(a) and (b). When evaluating whether the proposed action
is not likely to adversely affect listed species or critical habitat, NMFS considers whether the
effects are expected to be completely beneficial, insignificant, or discountable. Completely
beneficial effects are contemporaneous positive effects without any adverse effects to the species
or critical habitat. Insignificant effects relate to the size of the impact and should never reach the



scale where take occurs. Effects are considered discountable if they are extremely unlikely to
occur.

The effects of the proposed action include the potential for temporarily degraded water quality
and increased concentrations of suspended sediment and turbidity in the water column. These
effects could occur as a result of in-water construction associated with the removal and
installation of support piles and cofferdam sheet piles during replacement of the rail bridge. In
the event that cofferdams do become necessary, there is also the potential for fish to become
trapped within any area targeted for dewatering during cofferdam installation, as well as
temporarily precluding access to habitat in those targeted areas for the duration of the time the
cofferdams remain in place.

During construction activities in and on the banks of the San Joaquin River, any listed fish that
may be present in the action area could be disturbed physically during in-water work,
particularly during the installation and removal of support piles and any sheet piles associated
with cofferdam construction that may become necessary. The recommended in-water work
window when NMFS-listed fish species are least likely to be present in the action area extends
from July 1 through October 31 each year. During this time, adult and juvenile winter-run and
spring-run Chinook salmon are unlikely to be present. Immigrating adult CCV steelhead
originating from the San Joaquin River may be present in the action area from November
through January, but typically do not arrive in significant numbers until December. Juvenile
CCV steelhead peak emigration through the Delta occurs in April and May, although some
juveniles may occur in the Delta in very low numbers during the in-water work window as well.
Adult, sub-adult, and juvenile green sturgeon may also be present in the action area in small
numbers during the in-water work window. Adult and sub-adult green sturgeon tend to migrate
in the open channel, whereas juveniles typically orient closer to the shoreline.

All in-water and near shore work will occur during daylight hours only, when fish are least likely
to be migrating, and during the in-water work window from July 1 through November 30 each
year before the peak arrival of listed fish in the action area in December. All pile driving
activities will be performed with a vibratory pile driver in order to minimize acoustic impacts in
the water column. The use of a vibratory pile driver will likely startle any fish nearby and cause
them to leave the immediate area of work. Since fish are unlikely to be present during the time
that work will occur as a result of both of these factors combined, and the footprints of the
proposed temporary cofferdams are both small in area and easily avoided by fish, fish are
expected to avoid the action area during in-water construction activities, and therefore, effects to
listed fish species due to construction-related disturbances are likely to be insignificant, as they
are limited in both extent and duration.

Regarding effects to designated critical habitat, the conservative net increase in permanent loss
of benthic habitat over existing conditions from the installation of piles is approximately 3,103
sf, the total increase in overwater coverage by the new bridge is 7,500 sf, and the maximum area
potentially occupied by temporary cofferdams at any one time during the 4-year construction
period would be no greater than 13,240 sf (0.30 acre). Adverse effects to designated critical
habitat is similarly expected to be insignificant due to the limited extent and duration of both
temporary and permanent effects.



Conclusion

Based on this analysis, NMFS concurs with the USCG that the proposed action is not likely to
adversely affect the subject listed species and designated critical habitats.

Reinitiation of Consultation

Reinitiation of consultation is required and shall be requested by the USCG or by NMFS, where
discretionary Federal involvement or control over the action has been retained or is authorized by
law and (1) the proposed action causes take; (2) new information reveals effects of the action that
may affect listed species or critical habitat in a manner or to an extent not previously considered,
(3) the identified action is subsequently modified in a manner that causes an effect to the listed
species or critical habitat that was not considered in the written concurrence; or (4) a new species
is listed or critical habitat designated that may be affected by the identified action (50 CFR
402.16). This concludes the ESA consultation.

Please direct questions regarding this letter to Douglas Hampton in our California Central Valley
Office in Sacramento, California, by telephone at (916) 930-3610, or by e-mail at
douglas.hampton@noaa.gov.

Sincerely,

Garwin Yip
Branch Supervisor,
Water Operations and Delta Consultations

cc: To the file ARN# 151422-WCR2022-SA00018
Electronic copy only:
Jason Cashman, Port of Stockton, jcashman@stocktonport.com
Katie Chamberlin, Anchor QEA, kchamberlin@anchorgea.com
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San Francisco Bay-Delta Fish and Wildlife Office
U.S. Fish and Wildlife Service
650 Capitol Mall, Suite 8-300
Sacramento, CA 95814

In Reply Refer To:
2022-0033132-S7-001

August 26, 2022

Carl Hausner

Chief, Bridge Section
Eleventh Coast Guard District
Coast Guard Island, Bldg. 50-2
Alameda, CA 94501-5100

Subject: Informal Section 7 Consultation on the Port of Stockton Rail Bridge Replacement
and Rail Improvement Project, Stockton, California

Dear Mr. Hausner:

This letter is in response to the United States Coast Guard (USCG) April 15, 2022, request for
informal consultation with the U.S. Fish and Wildlife Service (Service) on the proposed Port of
Stockton (Port) Rail Bridge Replacement and Rail Improvement Project (project) in the City of
Stockton, San Joaquin County, California. Your request was received by the Service on April 15,
2022. The USCG has requested concurrence on their determination that the project may affect,
but is not likely to adversely affect the federally threatened delta smelt (Hypomesus
transpacificus) and the delta smelt’s designated critical habitat. This response is provided under
the authority of the Endangered Species Act of 1973, as amended (16 U.S.C. 1531 ef seq.) (Act),
and in accordance with the implementing regulations pertaining to interagency cooperation (50
CFR 402).

In reviewing this Project, the Service has relied upon: (1) the USCG’s’ April 15, 2022, letter
requesting informal consultation; (2) the April 2022, Port of Stockton Rail Bridge Replacement
and Rail Improvements Project Biological Assessment (BA) prepared by Anchor QEA; (3)
emails between the USCG and the Service; and (4) other information available to the Service.

The proposed project includes replacing an existing rail bridge between the East and West
Complexes with a new expanded rail bridge, constructing a new lead track and associated
modifications to road underpasses and overpasses near the terminus of the Ort J. Lofthus
Freeway (Crosstown Freeway), constructing a new rail underpass at Fresno Avenue, and
constructing a new rail classification yard in the West Complex.



Mr. Carl Hausner 2

Site Preparation

Site preparation activities would include limited clearing, vegetation removal, and grading at the
sites of track construction and in the equipment and material staging areas. Many of the staging
areas have been used for other nearby construction or consist of already paved areas, so
preparation is expected to be minimal. Clean imported gravel would be laid at the entrances to
staging areas as an erosion control measure. Construction equipment and materials would be
delivered by truck to staging areas near each phase of work.

Rail Bridge Replacement

The proposed project would remove the outdated rail bridge that connects the East and West
Complexes over the San Joaquin River and replace it with a double-track rail bridge in the same
location. The existing single-track swing bridge has creosote-treated wood ties and decking and a
steel truss. When closed, the low chord existing bridge elevation is at 15 feet National Geodetic
Vertical Datum of 1929 (NGVD29) with 100 feet of horizontal clearance between the center
swing pier and the riverbank. It includes approximately 4,500 square feet of overwater cover.

A total of 235 existing in-water, 15-inch-diameter, creosote-treated timber piles would need to be
removed. Of these piles, 97 in-water piles are part of the existing bridge foundations, including
57 for the central swing pier and 20 for each of the two piers at either end of the steel truss span.
The remaining 138 in-water piles are part of the swing span pier protection. In addition to the in-
water piles, there are 21 out-of-water timber piles of similar character at the eastern abutment
and 16 at the western abutment that would need to be removed or cut off at the ground line.
Removal of the bridge abutments and associated piles would require work on the levees on either
side of the bridge. The front slope of the levee would remain in place, but it is conservatively
assumed that the proposed bridge abutments may require backfilling behind the existing levee
crown to reinforce it such that the proposed levee crown is moved back 25 to 30 feet within the
vicinity of the bridge. The front slope of the levee would not be permanently changed. The Port
will coordinate with Reclamation Districts 403 and 404 prior to any levee improvements,
including implementation of slope stabilization methods such as riprap installation, as needed.
Levee access roads would also need to be adjusted accordingly along with the construction of
new railroad crossings. The existing bridge and all associated piles would be removed.

The proposed steel and concrete replacement rail bridge would measure approximately 325 feet
long, and the central span would have a minimum closed vertical clearance of approximately 12
feet above the mean high water surface. The existing single-track rail bridge would be replaced
by two single-track rail bridges for a double-track rail bridge with center spans that would be
removable in the case of an emergency. The replacement double-track rail bridge would consist
of both structural steel and precast/pre-stressed concrete superstructures on concrete
substructures. The bridge foundations would be driven by steel H-piles (HP), pipe piles, or cast-
in-steel shell (CISS) concrete piles. It is estimated that 80 to 100 driven steel HP or pipe piles
and 12 to 20 CISS piles, ranging from 48 to 72 inches in diameter, would be permanently
installed. The conservative net increase in loss of benthic habitat over existing conditions from
installation of piles is approximately 413 square feet, assuming 120 piles with a diameter of 72
inches would be installed. The specific number of piles may change based on the geotechnical
recommendations, and as final design proceeds, with consideration for means and methods
identified by the contractor. Approximately 96 temporary, 24-inch-diameter, steel pipe piles are
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anticipated to be temporarily installed up to 80 feet deep for construction and removed
immediately following.

The double-track rail bridge would include up to 12,000 square feet of overwater coverage or
approximately 7,500 square feet of net additional overwater coverage when factoring in the
existing overwater coverage of the current bridge. No lighting is proposed for the new rail
bridge, except as may be required to facilitate navigation in the channel.

To construct the abutments on the levees on both the West and East Complexes and connect to
the tracks to the east and west, some levee impacts may be required. It may be necessary to drive
3 to 5 steel HP or pipe piles per track, per abutment, through the levee at or near the crown.
Additionally, a portion of the back side of the levees may need to be reinforced with backfill
behind the abutments, effectively moving the levee crown 25 to 30 feet back within the vicinity
of the bridge. There may be temporary excavation of the front face of the levee, but it would be
restored to its existing condition at the completion of the proposed abutment construction. The
excavation would be expected to be approximately 20 feet wide by 10 to 15 feet deep per track
for each abutment. The levee would be rebuilt and reinforced after construction of the abutments.
Riprap protection would likely also need to be added on the foreslope of the levee in front of the
bridge abutment.

Replacement of the rail bridge would require phased demolition and construction that is expected
to span 3 years. In the first year, the bridge and approach tracks for Track LD01 would be
constructed to the south of the existing in-service bridge. The new bridge would be opened to
service followed by demolition of the existing bridge during the following year, then the bridge
for Track LD02 would be constructed in the third year. In-water construction would be limited to
an in-water work window from July 1 to November 30, and therefore it is assumed that it will
take 3 years to complete all in-water work. Overwater work is assumed to occur year-round. It is
assumed that phasing construction will result in some disruption to bridge access (estimated 8 to
12 hours) when Track LDO1 is connected to the existing Port rail line.

The existing bridge superstructure, abutments, intermediate piers, center swing pier, and
creosote-treated structural piers and protection piles would be removed. Removal depths will be
coordinated with Reclamation Districts 403 and 404. Replacement of the rail bridge is expected
to require the following heavy machinery: a pile-driving hammer, welder, plasma cutter,
excavator, 180-ton and 300-ton cranes, bulldozer, roller, drill rig, dump truck(s), concrete pump
truck, concrete truck(s), concrete vibration equipment, and one or more lifts. Excavation, pile
driving, and pile removal would be required; pile installation and removal may include vibratory
hammer, impact hammer, or oscillation methods depending on the means and methods identified
by the contractor. The exact volumes of cut and fill remain to be determined, but bridge
construction is estimated to include approximately 8,000 cubic yards of material that would need
to be excavated and hauled off-site and approximately 17,000 cubic yards of fill material,
consisting of import borrow, structural backfill, and rock riprap. Preliminary design
conservatively assumes the following upland and in-water excavation may be needed for rail
bridge replacement elements:

e 10 to 15 feet of upland excavation below existing grade in four 20-foot-wide segments
of the levees to remove existing abutments and creosote-treated timber piles and to
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relocate the levees 25 to 30 feet landward of current levee locations for construction of
four abutments (one at each bank for both bridge segments).

e 6 feet of upland excavation below existing grade for construction of end bents (to join
the second bridge track to the main rail line).

e Up to 20 feet of in-water excavation and use of a cofferdam if piles associated with the
existing concrete swing pier cannot be removed with a crane.

e Some excavation below the mudline for placement of cofferdams if steel HP is used
(excavated soil would be backfilled following placement of piles).

e Removal of soil within pile shafts if CISS piles are used.

The remainder of the proposed project occurs in upland terrestrial developed environments and is
not included in this consultation as it does not pertain to effects on delta smelt or the delta
smelt’s designated critical habitat.

Conservation Measures

The USCG proposes the following conservation measures with regard to the delta smelt and the
delta smelt’s designated habitat.

e Adequate erosion control supplies would be kept on site during all construction
activities to ensure that materials are kept out of waterbodies.

e Pile driving and other in-water activities would only occur during the work window,
annually, between July 1 and November 30.

e The contractor would be required to bring all impact hammer pile-driving equipment
online slowly (i.e., employ a “soft-start™).

e The contractor would employ a bubble curtain or similar noise attenuation during all
impact hammer use. To verify that conditions meet the assumptions used in the noise
analysis, the Port will prepare an underwater noise monitoring plan, obtain agency
approval of the plan, and conduct noise monitoring during impact hammer use.

Delta Smelt and Delta Smelt Critical Habitat

The USCG proposes to conduct in-water work during July 1 through November 30 of any given
construction year. The proposed project area does not provide suitable habitat for delta smelt
during the summer and fall months and it is unlikely that delta smelt would be present during the
timeframes of construction in the proposed project area. The proposed project spans the eastern
reach of the San Joaquin River which is typically devoid of the habitat components necessary for
delta smelt survival during this timeframe. The Port of Stockton is also likely a deterrent for
delta smelt as it is low quality habitat that occurs in a major shipping traffic corridor and
experiences high levels of human and ship activity. The majority of habitat in the proposed
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project area consists of in-water concrete structures and rock armored shoreline that are preferred
by predatory fish. The aquatic environment is typically very low in dissolved oxygen during the
summer and fall and lacks an ecology that would promote sufficient food production to sustain
delta smelt in the area. Temperatures during the summer and fall are also typically too hot for the
delta smelt’s metabolism. The proposed project is not anticipated to further reduce the already
low quality habitat in the project area.

Replacement of the existing bridge and construction of the new additional span is expected to
result in the shading of an additional 7,500 square feet of aquatic habitat for delta smelt. This
proposed project site is already shaded by the existing bridge and serves as an existing deterrent
for the delta smelt along with the other factors mentioned above. The replacement bridge will
occupy the same footprint as the existing bridge and the additional span will be immediately next
to the replacement bridge essentially expanding the existing shaded condition. The additional
shading will be upstream or past the existing condition, so it is not expected to further deter delta
smelt from utilizing the marginal habitat in the area beyond what is currently in place.

In designating critical habitat for the delta smelt, the Service identified the following Primary
Constituent Elements essential to the conservation of the species and how the project may or
may not affect each Primary Constituent Element:

Primary Constituent Element #1 is physical habitat for spawning. While the project area is
located within critical habitat, the spawning substrate conditions are marginal as it has an
abundance of sub-aquatic vegetation, Asian clams (Corbicula fluminea), and has been impacted
by past Port and military operations, maintenance dredging, and urban development. The project
is expected to result in the removal of a maximum of approximately 413 square feet of benthic
habitat from pile installation of the new span; however, due to current marginal habitat
conditions in the project area, there is no anticipated appreciable reduction in the amount of
available spawning habitat from any of the proposed actions.

Primary Constituent Element #2 is suitable water quality for all life stages. The project area has
poor water quality during the project’s proposed work window. During the proposed project,
water in the action area may be affected through the creation of small sediment plumes from pile
driving and structure removal (i.e., turbidity) which may expose previously sequestered
contaminants. The sediment plumes are temporary in nature and typically dissipate within the
same day of activity. The sediment plumes are discountable in relation to the size of the Delta
and temporary, and would not be expected to affect the overall water quality of the Delta
ecosystem.

Primary Constituent Element #3 is river flow. The proposed project does not permanently divert
water out of or away from the surrounding aquatic environment and therefore is not expected to
diminish river flow.

Primary Constituent Element #4 is salinity for rearing. The project does not divert water or
change the flow regimes inside the Port that would affect salinity.
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Based on the above analysis, the Service concurs with the USCG’s determination that the Port of
Stockton Rail Bridge Replacement and Rail Improvement Project may affect, but is not likely to
adversely affect the delta smelt or its designated critical habitat.

This concludes informal consultation on the Port of Stockton Rail Bridge Replacement and Rail
Improvement Project. As provided in 50 CFR 402.16.

REINITIATION—CLOSING STATEMENT

(a) Reinitiation of consultation is required and shall be requested by the Federal agency or by the
Service, where discretionary Federal involvement or control over the action has been retained or
is authorized by law and:

(1) If the amount or extent of taking specified in the incidental take statement is
exceeded;

(2) If new information reveals effects of the action that may affect listed species or
critical habitat in a manner or to an extent not previously considered;

(3) If the identified action is subsequently modified in a manner that causes an effect to
the listed species or critical habitat that was not considered in the biological opinion
or written concurrence; or

(4) If a new species is listed or critical habitat designated that may be affected by the
identified action.

(b) An agency shall not be required to reinitiate consultation after the approval of a land
management plan prepared pursuant to 43 U.S.C. 1712 or 16 U.S.C. 1604 upon listing of a new
species or designation of new critical habitat if the land management plan has been adopted by
the agency as of the date of listing or designation, provided that any authorized actions that may
affect the newly listed species or designated critical habitat will be addressed through a separate
action-specific consultation. This exception to reinitiation of consultation shall not apply to those
land management plans prepared pursuant to 16 U.S.C. 1604 if:

(1) Fifteen years have passed since the date the agency adopted the land management
plan prepared pursuant to 16 U.S.C. 1604; and

(2) Five years have passed since the enactment of Public Law 115-141 [March 23, 2018]
or the date of the listing of a species or the designation of critical habitat, whichever is
later.
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Please address any questions or concerns regarding this response to Brian Hansen, Senior Fish
and Wildlife Biologist, at Brian Hansen@fws.gov or (916) 930-5642 or Kim Squires, Section 7
Division Manager, at Kim_Squires@fws.gov. Please refer to Service file number 2022-0033132-
S7-001 in any future correspondence regarding this project.

Sincerely,

Digitally signed by JANA
JANA AFFONSO

Date: 2022.08.26
AFFONSO 12:06:04 -07'00"

Jana Affonso
Assistant Field Supervisor
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l. Order

This Clean Water Act (CWA) section 401 Water Quality Certification action and
Order (Order) is issued at the request of the Port of Stockton (hereinafter Permittee)
for the Project. This Order is for the purpose described in the application and
supplemental information submitted by the Permittee. The application was received
on 4 March 2023. The application was deemed complete on 25 July 2023. Prior to
receiving a complete application, Central Valley Water Board staff issued a notice of
incomplete application and the Permittee responded to the request for application
information on the following date(s):

Date of Notice of Incomplete Application: 5 April 2023
Date all requested information was received: 20 July 2023
Il. Public Notice

The Central Valley Water Board provided public notice of the application pursuant to
California Code of Regulations, title 23, section 3858 from 17 March 2023 to

7 April 2023. The Central Valley Water Board did not receive any comments during
the comment period.

lll. Project Purpose

The purpose of the Project is to replace a functionally obsolete rail bridge and
construct a new rail classification yard and lead track to increase the overall
efficiency of train operations within the Port of Stockton.

IV. Project Description

The 60-acre Project will include rail bridge replacement and improvements at the
Port of Stockton. Currently, a single-track rail swing bridge over the San Joaquin
River connects the East and West Complexes of the Port of Stockton. The existing
bridge and all associated piles would be removed. The outdated bridge will be
replaced with two single-track rail bridges or a double-track rail, removable span
bridge in the same location.

A total of 223 existing in-water creosote-treated timber piles would be removed with
a crane and vibratory hammer or cut a minimum of 3 feet below the mudline after
using cofferdams. Piles associated with the central swing pier that cannot be
removed by crane will require use of a cofferdam and the foundation would be
removed to at least a depth of -19 feet. If cofferdams are needed, they would be
installed by vibrating steel sheet piles into the substrate. In addition to the in-water
piles, 21 existing out-of-water timber piles would be removed or cut at a minimum of
1 foot below the ground line.

Removal of bridge abutments and associated piles would require work on the levees
on either side of the existing rail swing bridge. To construct the abutments on the
levees on both the West and East Complexes and connect to the tracks to the east
and west, it may be necessary to drive 3 to 5 steel H-piles or pipe piles per track, per
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abutment through the levee at or near the crown. The front slope of the levee would
remain in place, but the back side of the levees may require backfilling behind the
existing levee crown to reinforce it such that the proposed levee crown is moved
back 25 to 30 feet within the vicinity of the bridge. The front slope of the levee would
not be permanently changed. Levee access roads would also need to be adjusted
accordingly along with the construction of new railroad crossings.

The Project will also add 4,000 linear feet of long lead double track to the existing
Port rail infrastructure. A second Port lead track through the East Complex would be
approximately 1,500 linear feet. Four new switches would be constructed where the
long lead double track and existing Port lead turn west to meet the Port Yard.
Excavation and grading would be conducted to prepare the rail underpass location
under Fresno Avenue, as well as to level the areas of long lead double track
construction in preparation for track placement.

In the West Complex, a new rail classification yard would be constructed between
Fyffe Street and McCloy Avenue. The new rail classification yard would be built
adjacent to existing Port tracks and would include five new tracks, totaling
approximately 17,300 track feet. Excavation and grading would be conducted to
level the site and prepare it for track placement.

Project Location
County: San Joaquin

Assessor’s Parcel Number(s): 162-030-070-000,145-020-090-000,145-020-130-
000,145-020-040-000,145-030-120-000,163-300-010-000,163-300-100-000,145-
230-080-000

Nearest City: Stockton

Section 12, Township 1 North, Range 5 East; and Section 7, 8, 9, & 16, Township 1
North, Range 6 East MDB&M

Latitude: 37.948049° and Longitude: -121.337233°
A map showing the Project location is found in Attachment A of this Order.

Project Impact and Receiving Waters Information

The Project is located within the jurisdiction of the Central Valley Water Board.
Receiving waters and groundwater potentially impacted by this Project are protected
in accordance with the Water Quality Control Plan for the Sacramento River and San
Joaquin River Basins, Fifth Edition, February 2019 (Basin Plan). The plan for the
region and other plans and policies may be accessed at the State Water Resources
Control Board's Plans and Policies Web page
(http://www.waterboards.ca.gov/plans_policies/). The Basin Plan includes water
quality standards, which consist of existing and potential beneficial uses of waters of
the state, water quality objectives to protect those uses, and the state and federal
antidegradation policies.
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It is the policy of the State of California that every human being has the right to safe,
clean, affordable, and accessible water adequate for human consumption, cooking,
and sanitary purposes. This Order promotes that policy by requiring discharges to
meet maximum contaminant levels designed to protect human health and ensure
that water is safe for domestic use.

Project impact and receiving waters information can be found in Attachment B. Table
1 of Attachment B shows the receiving waters and beneficial uses of waters of the
state impacted by the Project. Individual impact location and quantity is shown in
Table 2 of Attachment B.

Description of Direct Impacts to Waters of the State

Project impacts associated with the rail bridge replacement and rail improvements
include removal and installation of in-water piles, excavation and fill for rock slope
protection, and potential use of temporary cofferdams. Total Project fill/lexcavation
quantities for all impacts are summarized in Table 1.

Table 1: Total Project FilllExcavation Quantity for Temporary Impacts’

Aquatic Resources Type Acres Cubic Yards | Linear Feet
Stream Channel 0.71

VIIl. Avoidance and Minimization

To minimize the potential effects of construction on water quality and resources, the
Permittee shall implement all measures required as described in the Order.
According to the Permittee, the following measures will be in place during
construction activities to avoid, reduce, and minimize impacts to waters of the state:

¢ All construction activities would occur within the designated Project Action
Area.

e Netting, sandbags, tarps, or other barriers would be placed around staging
areas to prevent debris from entering the water.

o |f debris reaches the water, personnel in workboats would immediately
retrieve the debris for proper handling and disposal.

e All debris and trash would be collected and disposed of in appropriate waste
containers by the end of each construction day. Discharge of hazardous
materials into the Project Action Area would be prohibited.

! Includes only temporary direct impacts to waters of the state and does not include
area of temporary disturbance which could result in a discharge to waters of the
state. Temporary impacts, by definition, are restored to pre-project conditions and
therefore do not include a physical loss of area or degradation of ecological
condition.
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¢ All construction-related equipment would be inspected daily and maintained in
good working order to minimize the potential for hazardous waste spills.
Current hazardous material spill prevention and cleanup plans would be
maintained on site. Hydraulic attachments would be placed on plywood and
covered with plastic or a comparable material prior to the onset of rain to
prevent run-on and runoff.

e Construction material that could wash or blow away would be covered every
night and during any rainfall event.

e Construction materials would be stored in an area that does not freely drain to
the water, is free from standing water and wet soil, and is protected from rain.
If necessary, materials would be stored on skids or support timbers to keep
them off the ground.

e Adequate erosion control supplies would be kept on site during all
construction activities to ensure that materials are kept out of waterbodies.

e Pile driving and other in-water activities would only occur during the work
window, annually, between July 1 and November 30.

e The contractor would be required to bring all impact hammer pile-driving
equipment online slowly (i.e., employ a “soft-start”).

e The contractor would employ a bubble curtain or similar noise attenuation
during all impact hammer use. To verify that conditions meet the assumptions
used in the noise analysis, the Permittee will prepare an underwater noise
monitoring plan, obtain agency approval of the plan, and conduct noise
monitoring during impact hammer use.

e The Project would adhere to the requirements of the San Joaquin County
Multi-Species Habitat Conservation and Open Space Plan (SUIMSCP), a
voluntary program that allows for participants to be issued streamlined
Endangered Species Act (ESA) and California Endangered Species Act
approvals (Incidental Take Permits) and to mitigate for impacts to certain
special-status terrestrial species (NFWS 2000). The SIMSCP is administered
by the San Joaquin Council of Governments (SJCOG) and does not cover
any special-status aquatic species. The Permittee would submit an
application for coverage to the SJCOG at least 60 days before construction of
the Project commences. SJCOG would review the application, prepare a staff
report, and submit the report to the SIMSCP Habitat Technical Advisory
Committee, who approves projects to be covered under the SUIMSCP. A
SJCOG biologist would then conduct a site visit to determine which incidental
take minimization measures (ITMMs) included in the SIMSCP are applicable
to the Project. SUCOG would then execute a final summary of applicable
ITMMs for the Project, and the Permittee would implement all required ITMMs
identified by the SJCOG.
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Compensatory Mitigation

No compensatory mitigation was required because there will be no permanent
impacts. Removal of existing piles and excavation for rock slope protection would
result in a net decrease of fill in the San Joaquin River even after replacement of the
bridge and installation of rock slope protection.

California Environmental Quality Act (CEQA)

On 20 September 2021, the Port of Stockton, as lead agency, adopted an Initial
Study/Mitigated Negative Declaration (IS/MND) (State Clearinghouse (SCH) No.
2021060578) for the Project and filed a Notice of Determination (NOD) at the SCH
on 13 October 2021. Pursuant to CEQA, the Central Valley Water Board has made
Findings of Facts (Findings) which support the issuance of this Order and are
included in Attachment C.

Petitions for Reconsideration

Any person aggrieved by this action may petition the State Water Board to
reconsider this Order in accordance with California Code of Regulations, title 23,
section 3867. A petition for reconsideration must be submitted in writing and
received within 30 calendar days of the issuance of this Order.

Fees Received

An application fee of $2,734.00 was received on 17 March 2023. The fee amount
was determined as required by California Code of Regulations, title 23, sections
3833(b)(3) and 2200(a)(3) and was calculated as Category A - Fill & Excavation
Discharges (fee code 84) with the dredge and fill fee calculator.

An additional fee of $14,566.00 based on total Project impacts was received on
3 July 2023.

Conditions

The Central Valley Water Board has independently reviewed the record of the
Project to analyze impacts to water quality and designated beneficial uses within the
watershed of the Project. In accordance with this Order, the Permittee may proceed
with the Project under the following terms and conditions:

A. Authorization
Impacts to waters of the state shall not exceed quantities shown in Table 1.

B. Reporting and Notification Requirements

The following section details the reporting and notification types and timing of
submittals. Requirements for the content of these reporting and notification types
are detailed in Attachment D, including specifications for photo and map
documentation during the Project. Written reports and notifications must be
submitted using the Reporting and Notification Cover Sheet located in
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Attachment D, which must be signed by the Permittee or an authorized
representative.

The Permittee must submit all notifications, submissions, materials, data,
correspondence, and reports in a searchable Portable Document Format (PDF).
Documents less than 50 MB must be emailed to:
centralvalleysacramento@waterboards.ca.gov.

In the subject line of the email, include the Central Valley Water Board Contact,
Project Name, and WDID No. Documents that are 50 MB or larger must be
transferred to a disk and mailed to the Central Valley Water Board Contact.

1. Project Reporting

a. Monthly Reporting: The Permittee must submit a Monthly Report to the
Central Valley Water Board on the 1st day of each month beginning the
month after the submittal of the Commencement of Construction
Notification. Monthly reporting shall continue until the Central Valley Water
Board issues a Notice of Project Complete Letter to the Permittee.

b. Annual Reporting: The Permittee shall submit an Annual Report each
year on the 1st day of September beginning one year after the effective
date of the Order. Annual reporting shall continue until the Central Valley
Water Board issues a Notice of Project Complete Letter to the Permittee.

2. Project Status Notifications

a. Commencement of Construction: The Permittee shall submit a
Commencement of Construction Report at least seven (7) days prior to
start of initial ground disturbance activities and corresponding Waste
Discharge Identification Number (WDID No.) issued under the NPDES
General Permit for Storm Water Discharges Associated with Construction
and Land Disturbance Activities (Order No. 2009-0009-DWQ; NPDES No.
CAS000002).

b. Request for Notice of Completion of Discharges Letter: The Permittee
shall submit a Request for Notice of Completion of Discharges Letter
following completion of active Project construction activities, including any
required restoration and permittee-responsible mitigation. This request
shall be submitted to the Central Valley Water Board staff within thirty (30)
days following completion of all Project construction activities. Upon
acceptance of the request, Central Valley Water Board staff shall issue a
Notice of Completion of Discharges Letter to the Permittee which will end
the active discharge period.

c. Request for Notice of Project Complete Letter: The Permittee shall
submit a Request for Notice of Project Complete Letter when construction
and/or any post-construction monitoring is complete, and no further
Project activities will occur. Completion of post-construction monitoring
shall be determined by Central Valley Water Board staff and shall be
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contingent on successful attainment of restoration and mitigation
performance criteria. This request shall be submitted to Central Valley
Water Board staff within thirty (30) days following completion of all Project
activities. Upon approval of the request, the Central Valley Water Board
staff shall issue a Notice of Project Complete Letter to the Permittee which
will end the post discharge monitoring period.

3. Conditional Notifications and Reports
The following notifications and reports are required as appropriate.
a. Accidental Discharges of Hazardous Materials?

Following an accidental discharge of a reportable quantity of a hazardous
material, sewage, or an unknown material, the following applies (Water
Code, Section 13271):

i. As soon as (A) Permittee has knowledge of the discharge or
noncompliance, (B) notification is possible, and (C) notification can be
provided without substantially impeding cleanup or other emergency
measures then:

e first call — 911 (to notify local response agency)

¢ then call — Office of Emergency Services (OES) State Warning
Center at:(800) 852-7550 or (916) 845-8911

e Lastly, follow the required OES, procedures as set forth in the
Office of Emergency Services’ Accidental Discharge Notification
Web page
(http://www.caloes.ca.gov/FireRescueSite/Documents/CalOES-
Spill_Booklet Feb2014_ FINAL_BW_Acc.pdf).

ii. Following notification to OES, the Permittee shall notify Central Valley
Water Board, as soon as practicable (ideally within 24 hours).
Notification may be delivered via written notice, email, or other
verifiable means.

iii. Within five (5) working days of notification to the Central Valley Water
Board, the Permittee must submit an Accidental Discharge of
Hazardous Material Report.

2 "Hazardous material" means any material that, because of its quantity,
concentration, or physical or chemical characteristics, poses a significant present or
potential hazard to human health and safety or to the environment if released into
the workplace or the environment. "Hazardous materials" include, but are not limited
to, hazardous substances, hazardous waste, and any material that a handler or the
administering agency has a reasonable basis for believing that it would be injurious
to the health and safety of persons or harmful to the environment if released into the
workplace or the environment. (Health & Safety Code, Section 25501.)
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b. Violation of Compliance with Water Quality Standards

The Permittee shall notify the Central Valley Water Board of any event
causing a violation of compliance with water quality standards. Notification
may be delivered via written notice, email, or other verifiable means.

i.  This notification must be followed within three (3) working days by
submission of a Violation of Compliance with Water Quality Standards
Report.

. In-Water Work and Diversions

i. The Permittee shall notify the Central Valley Water Board at least forty-
eight (48) hours prior to initiating work in water or stream diversions.
Notification may be delivered via written notice, email, or other
verifiable means.

ii. Within three (3) working days following completion of work in water or
stream diversions, an In-Water Work/Diversions Water Quality
Monitoring Report must be submitted to Central Valley Water Board
staff.

. Modifications to Project

Project modifications may require an amendment of this Order. The
Permittee shall give advance notice to Central Valley Water Board staff if
Project implementation as described in the application materials is altered
in any way or by the imposition of subsequent permit conditions by any
local, state or federal regulatory authority by submitting a Modifications to
Project Report. The Permittee shall inform Central Valley Water Board
staff of any Project modifications that will interfere with the Permittee’s
compliance with this Order. Notification may be made in accordance with
conditions in the certification deviation section of this Order.

. Transfer of Property Ownership

This Order is not transferable in its entirety or in part to any person or
organization except after notice to the Central Valley Water Board in
accordance with the following terms:

i. The Permittee must notify the Central Valley Water Board of any
change in ownership or interest in ownership of the Project area by
submitting a Transfer of Property Ownership Report. The Permittee
and purchaser must sign and date the notification and provide such
notification to the Central Valley Water Board at least 10 days prior to
the transfer of ownership. The purchaser must also submit a written
request to the Central Valley Water Board to be named as the
permittee in a revised order.
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ii. Until such time as this Order has been modified to name the purchaser
as the permittee, the Permittee shall continue to be responsible for all
requirements set forth in this Order.

f. Transfer of Long-Term BMP Maintenance

If maintenance responsibility for post-construction BMPs is legally
transferred, the Permittee must submit to the Central Valley Water Board
a copy of such documentation and must provide the transferee with a copy
of a long-term BMP maintenance plan that complies with manufacturer or
designer specifications. The Permittee must provide such notification to
the Central Valley Water Board with a Transfer of Long-Term BMP
Maintenance Report at least 10 days prior to the transfer of BMP
maintenance responsibility.

C. Water Quality Monitoring
1. General

If surface water is present continuous visual surface water monitoring shall be
conducted during active construction periods to detect accidental discharge of
construction related pollutants (e.g. oil and grease, turbidity plume, or
uncured concrete). Sampling is not required in a wetland where the entire
wetland is being permanently filled, provided there is no outflow connecting
the wetland to surface waters. The Permittee shall perform surface water
sampling:

a. when performing any in-water work;
b. during the entire duration of temporary surface water diversions;

c. in the event that the Project activities result in any materials reaching
surface waters; or

d. when any activities result in the creation of a visible plume in surface
waters.

2. Accidental Discharges/Noncompliance

Upon occurrence of an accidental discharge of hazardous materials or a
violation of compliance with a water quality standard, Central Valley Water
Board staff may require water quality monitoring based on the discharge
constituents and/or related water quality objectives and beneficial uses.

3. In-Water Work or Diversions

During planned in-water work, dewatering activities, or during the installation
of removal of temporary water diversions, any discharge(s) to waters of the
state shall conform to the following water quality standards:

a. Waters shall not contain oils, greases, waxes, or other materials in
concentrations that cause nuisance, result in a visible film or coating on
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the surface of the water or on objects in the water, or otherwise adversely
affect beneficial uses.

. Activities shall not cause dissolved oxygen to be reduced below 6.0 mg/L.

c. Activities shall not cause pH to be depressed below 6.5 nor raised above

8.5 in surface water.
. Activities shall not cause turbidity increases in surface water to exceed:

i. where natural turbidity is less than 1 Nephelometric Turbidity Units
(NTUs), controllable factors shall not cause downstream turbidity to
exceed 2 NTU;

ii. where natural turbidity is between 1 and 5 NTUs, increases shall not
exceed 1 NTU;

iii. where natural turbidity is between 5 and 50 NTUs, increases shall not
exceed 20 percent;

iv. where natural turbidity is between 50 and 100 NTUs, increases shall
not exceed 10 NTUs;

v. where natural turbidity is greater than 100 NTUs, increases shall not
exceed 10 percent.

For Delta waters, the general objectives for turbidity apply subject to the
following: except for periods of storm runoff, the turbidity of Delta waters
shall not exceed 50 NTUs in the waters of the Central Delta and 150
NTUs in other Delta waters.

. Activities shall not cause temperature in surface waters to increase more
than 5°F above natural receiving water temperature for waters with
designated COLD or WARM beneficial uses.

Sampling during in-water work or during the entire duration of temporary
water diversions shall be conducted in accordance with Table 2 sampling
parameters.® The sampling requirements in Table 2 shall be conducted
upstream out of the influence of the Project, and approximately 300 feet

downstream of the work area.

3 Pollutants shall be analyzed using the analytical methods described in 40 Code of
Federal Regulations Part 136; where no methods are specified for a given pollutant,
the method shall be approved by Central Valley Water Board staff. Grab samples
shall be taken between the surface and mid-depth and not be collected at the same
time each day to get a complete representation of variations in the receiving water. A
hand-held field meter may be used, provided the meter utilizes a U.S. EPA-approved
algorithm/method and is calibrated and maintained in accordance with the
manufacturer’s instructions. A calibration and maintenance log for each meter used

for monitoring shall be maintained onsite.
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The sampling frequency and/or monitoring locations may be modified for
certain projects with written approval from Central Valley Water Board staff.
An In-Water Work and Diversion Water Quality Monitoring Report, as
described in Attachment D, shall be submitted within two weeks on initiation
of in-water construction, and every two weeks thereafter. In reporting the
data, the Permittee shall arrange the data in tabular form so that the sampling
locations, date, constituents, and concentrations are readily discernible. The
data shall be summarized in such a manner to illustrate clearly whether the
Project complies with Order requirements. The report shall include surface
water sampling results, visual observations, and identification of the turbidity
increase in the receiving water applicable to the natural turbidity conditions
specified in the turbidity criteria in XII1.C.3.

If no sampling is required, the Permittee shall submit a written statement
stating, “No sampling was required” within two weeks on initiation of in-water
construction, and every two weeks thereafter.

Table 2: Sample Type and Frequency Requirements

Unit of Type of -
Parameter Measurement Sample Minimum Frequency

0,

Dissolved Oxygen mg/L anq o Grab Every 4 Hours
saturation

pH Standard Units Grab Every 4 hours

Turbidity NTU Grab Every 4 hours

Temperature °F (or as °C) Grab Every 4 hours

Visible Visual Continuous
construction Observations | . throughout the
4 nspections . :
related pollutants construction period

4. Post-Construction

Visually inspect the Project site during the rainy season for one year
following completion of active Project construction activities to ensure
excessive erosion, stream instability, or other water quality pollution is not
occurring in or downstream of the Project site. If water quality pollution is
occurring, contact the Central Valley Water Board staff member overseeing
the Project within three (3) working days. The Central Valley Water Board
may require the submission of a Violation of Compliance with Water Quality
Standards Report. Additional permits may be required to carry out any
necessary site remediation.

4 Visible construction-related pollutants include oil, grease, foam, fuel, petroleum
products, and construction-related, excavated, organic or earthen materials.
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D. Standard

1. This Order is subject to modification or revocation upon administrative or
judicial review, including review and amendment pursuant to Water Code
section 13330, and California Code of Regulations, title 23, Chapter 28,
article 6 commencing with sections 3867-3869, inclusive. Additionally, the
Central Valley Water Board reserves the right to suspend, cancel, or modify
and reissue this Order, after providing notice to the Permittee, if the Central
Valley Water Board determines that: the Project fails to comply with any of the
conditions of this Order; or, when necessary to implement any new or revised
water quality standards and implementation plans adopted or approved
pursuant to the Porter-Cologne Water Quality Control Act (Water Code,
section 13000 et seq.) or federal Clean Water Act section 303 (33 U.S.C.
section 1313). For purposes of Clean Water Act section 401(d), the condition
constitutes a limitation necessary to assure compliance with water quality
standards and appropriate requirements of state law.

2. This Order is not intended and shall not be construed to apply to any activity
involving a hydroelectric facility requiring a Federal Energy Regulatory
Commission (FERC) license or an amendment to a FERC license, unless the
pertinent certification application was filed pursuant to subsection 3855(b) of
chapter 28, title 23 of the California Code of Regulations, and that application
specifically identified that a FERC license or amendment to a FERC license
for a hydroelectric facility was being sought.

3. This Order is conditioned upon total payment of any fee required under title
23 of the California Code of Regulations and owed by the Permittee.

4. In the event of any violation or threatened violation of the conditions of this
Order, the violation or threatened violation shall be subject to any remedies,
penalties, process, or sanctions as provided for under state and federal law.
For purposes of Clean Water Act, section 401(d), the applicability of any state
law authorizing remedies, penalties, processes, or sanctions for the violation
or threatened violation constitutes a limitation necessary to assure
compliance with the water quality standards and other pertinent requirements
incorporated into this Order.

E. General Compliance

1. Failure to comply with any condition of this Order shall constitute a violation of
the Porter-Cologne Water Quality Control Act and the Clean Water Act. The
Permittee and/or discharger may then be subject to administrative and/or civil
liability pursuant to Water Code section 13385.

2. Permitted actions must not cause a violation of any applicable water quality
standards, including impairment of designated beneficial uses for receiving
waters as adopted in the Basin Plans by any applicable Regional Water
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Board or any applicable State Water Board (collectively Water Boards) water
quality control plan or policy. The source of any such discharge must be
eliminated as soon as practicable.

3. Inresponse to a suspected violation of any condition of this Order, the Central
Valley Water Board may require the holder of this Order to furnish, under
penalty of perjury, any technical or monitoring reports the Water Boards deem
appropriate, provided that the burden, including costs, of the reports shall
bear a reasonable relationship to the need for the reports and the benefits to
be obtained from the reports. The additional monitoring requirements ensure
that permitted discharges and activities comport with any applicable effluent
limitations, water quality standards, and/or other appropriate requirement of
state law.

4. The Permittee must, at all times, fully comply with engineering plans,
specifications, and technical reports submitted to support this Order; and all
subsequent submittals required as part of this Order. The conditions within
this Order and Attachments supersede conflicting provisions within Permittee
submittals.

5. This Order and all of its conditions contained herein continue to have full force
and effect regardless of the expiration or revocation of any federal license or
permit issued for the Project. For purposes of Clean Water Act, section
401(d), this condition constitutes a limitation necessary to assure compliance
with the water quality standards and other pertinent requirements of state law.

6. The Permittee shall adhere to all requirements in the mitigation monitoring
and reporting program (MMRP) (include title and date of MMRP) which is
incorporated herein by reference and any additional measures as outlined in
Attachment C, CEQA Findings of Fact.

7. Construction General Permit Requirement: The Permittee shall obtain
coverage under the National Pollutant Discharge Elimination System
(NPDES) General Permit for Storm Water Discharges Associated with
Construction and Land Disturbance Activities (Order No. 2009-0009-DWQ;
NPDES No. CAS000002), as amended, for discharges to surface waters
comprised of storm water associated with construction activity, including, but
not limited to, demolition, clearing, grading, excavation, and other land
disturbance activities of one or more acres, or where projects disturb less
than one acre but are part of a larger common plan of development that in
total disturbs one or more acres.

F. Administrative

1. Signatory requirements for all document submittals required by this Order are
presented in Attachment E of this Order.
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2. This Order does not authorize any act which results in the taking of a
threatened, endangered or candidate species or any act, which is now
prohibited, or becomes prohibited in the future, under either the California
Endangered Species Act (Fish & Wildlife Code, sections 2050-2097) or the
federal Endangered Species Act (16 U.S.C. sections 1531-1544). If a “take”
will result from any act authorized under this Order held by the Permittee, the
Permittee must comply with the California Endangered Species Act and
federal Endangers Species Act prior to any construction or operation of the
portion of the Project that may result in a take. The Permittee is responsible
for meeting all requirements of the applicable endangered species act for the
Project authorized under this Order.

3. The Permittee shall grant Central Valley Water Board staff, or an authorized
representative (including an authorized contractor acting as a Water Board
representative), upon presentation of credentials and other documents as
may be required by law, permission to:

a. Enter upon the Project or compensatory mitigation site(s) premises where
a regulated facility or activity is located or conducted, or where records are
kept.

b. Have access to and copy any records that are kept and are relevant to the
Project or the requirements of this Order.

c. Inspect any facilities, equipment (including monitoring and control
equipment), practices, or operations regulated or required under this
Order.

d. Sample or monitor for the purposes of assuring Order compliance.

4. A copy of this Order shall be provided to any consultants, contractors, and
subcontractors working on the Project. Copies of this Order shall remain at
the Project site for the duration of this Order. The Permittee shall be
responsible for work conducted by its consultants, contractors, and any
subcontractors.

5. A copy of this Order must be available at the Project site(s) during
construction for review by site personnel and agencies. All personnel
performing work on the Project shall be familiar with the content of this Order
and its posted location at the Project site.

6. Lake or Streambed Alteration Agreement: The Permittee shall submit a
signed copy of the California Department of Fish and Wildlife’s Lake or
Streambed Alteration Agreement to the Central Valley Water Board
immediately upon execution and prior to any discharge to waters of the state.
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G. Construction
1. Dewatering

a. The Permittee shall develop and maintain on-site a Surface Water
Diversion and/or Dewatering Plan(s). The Plan(s) must be developed prior
to initiation of any water diversions. The Plan(s) shall include the proposed
method and duration of diversion activities and include water quality
monitoring conducted, as described in section XllI.C.3, during the entire
duration of dewatering and diversion activities. The Plan(s) must be
consistent with this Order and must be made available to the Central
Valley Water Board staff upon request.

b. For any temporary dam or other artificial obstruction being constructed,
maintained, or placed in operation, sufficient water shall at all times be
allowed to pass downstream, to maintain beneficial uses of waters of the
state below the dam. Construction, dewatering, and removal of temporary
cofferdams shall not violate section XIII.C.3.

c. The temporary dam or other artificial obstruction shall only be built from
clean materials such as sandbags, gravel bags, water dams, or
clean/washed gravel which will cause little or no siltation. Stream flow
shall be temporarily diverted using gravity flow through temporary
culverts/pipes or pumped around the work site with the use of hoses.

d. If water is present, the area must be dewatered prior to start of work.
e. Dewatering will occur within the Project area.

f. This Order does not allow permanent water diversion of flow from the
receiving water. This Order is invalid if any water is permanently diverted
as a part of the project.

g. The Permittee shall work with the Central Valley Water Board to obtain
coverage under an NPDES permit for dewatering activities that result in
discharges into surface water.

2. Directional Drilling — Not Applicable
3. Dredging — Not Applicable

4. Fugitive Dust

Dust abatement activities can cause discharges of sediment to streams and
uplands through application of water or other fluids. Dust abatement
chemicals added to water can be hazardous to wildlife and, if allowed to enter
streams, detrimental to water quality. Therefore, dust abatement activities
shall be conducted so that sediment or dust abatement chemicals are not
discharged into waters of the state. Dust abatement products or additives that
are known to be detrimental to water quality or wildlife shall not be used,
unless specific management needs are documented, and product-specific
application plans are approved by Central Valley Water Board staff.
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5. Good Site Management “Housekeeping”

a. The Permittee shall develop and maintain onsite a project-specific Spill
Prevention, Containment and Cleanup Plan outlining the practices to
prevent, minimize, and/or clean up potential spills during construction of
the Project. The Plan must detail the Project elements, construction
equipment types and location, access and staging and construction
sequence. The Plan must be made available to the Central Valley Water
Board staff upon request.

b. Refueling of equipment within the floodplain or within 300 feet of the
waterway is prohibited. If critical equipment must be refueled within 300
feet of the waterway, spill prevention and countermeasures must be
implemented to avoid spills. Refueling areas shall be provided with
secondary containment including drip pans and/or placement of absorbent
material. No hazardous materials, pesticides, fuels, lubricants, oils,
hydraulic fluids, or other construction-related potentially hazardous
substances should be stored within a floodplain or within 300 feet of a
waterway. The Permittee must perform frequent inspections of
construction equipment prior to utilizing it near surface waters to ensure
leaks from the equipment are not occurring and are not a threat to water
quality.

c. All materials resulting from the Project shall be removed from the site and
disposed of properly.

6. Hazardous Materials

a. The discharge of petroleum products, any construction materials,
hazardous materials, pesticides, fuels, lubricants, oils, hydraulic fluids, raw
cement, concrete or the washing thereof, asphalt, paint, coating material,
drilling fluids, or other substances potentially hazardous to fish and wildlife
resulting from or disturbed by project-related activities is prohibited and
shall be prevented from contaminating the soil and/or entering waters of
the state. In the event of a prohibited discharge, the Permittee shall
comply with notification requirements in sections XlII.B.3.a and XIII.B.3.b.

b. Wet concrete will be placed into stream channel habitat after the area has
been completely dewatered.

c. Concrete must be completely cured before coming into contact with
waters of the United States and waters of the state. Surface water that
contacts wet concrete must be pumped out and disposed of at an
appropriate off-site commercial facility, which is authorized to accept
concrete wastes.
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7. Invasive Species and Soil Borne Pathogens

Prior to arrival at the project site and prior to leaving the project site,
construction equipment that may contain invasive plants and/or seeds shall
be cleaned to reduce the spread of noxious weeds.

8. Post-Construction Storm Water Management — Not Applicable
9. Roads

a. The number of access routes, number and size of staging areas, and the
total area of the activity must be limited to the minimum necessary to
achieve the project goal. Routes and work area boundaries must be
clearly demarcated.

b. Bridges, culverts, dip crossings, or other structures must be installed so
that water and in-stream sediment flow is not impeded. Appropriate design
criteria, practices and materials must be used in areas where access
roads intersect waters of the state.

c. Temporary materials placed in any water of the state must be removed as
soon as construction is completed at that location, and all temporary roads
must be removed or re-contoured and restored according to approved re-
vegetation and restoration plans.

d. Any structure, including but not limited to, culverts, pipes, piers, and coffer
dams, placed within a stream where fish (as defined in California Fish and
Game Code section 45) exist or may exist, must be designed,
constructed, and maintained such that it does not constitute a barrier to
upstream or downstream movement of aquatic life, or cause an avoidance
reaction by fish due to impedance of their upstream or downstream
movement. This includes, but is not limited to, maintaining the supply of
water and maintaining flows at an appropriate depth, temperature, and
velocity to facilitate upstream and downstream fish migration. If any
structure results in a long-term reduction in fish movement, the discharger
shall be responsible for restoration of conditions as necessary (as
determined by the Water Board) to secure passage of fish across the
structure.

e. A method of containment must be used below any temporary bridge,
trestle, boardwalk, and/or other stream crossing structure to prevent any
debris or spills from falling into the waters of the state. Containment must
be maintained and kept clean for the life of the temporary stream crossing
structure.

10.Sediment Control

a. Except for activities permitted by the United States Army Corps of
Engineers under Section 404 of the Clean Water Act and/or Section 10 of
the Rivers and Harbors Act, soil, silt, or other organic materials shall not
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be placed where such materials could pass into surface water or surface
water drainage courses.

b. Silt fencing, straw wattles, or other effective management practices must
be used along the construction zone to minimize soil or sediment along
the embankments from migrating into the waters of the state through the
entire duration of the Project.

c. The use of netting material (e.g., monofilament-based erosion blankets)
that could trap aquatic dependent wildlife is prohibited within the Project
area.

11.Special Status Species

The following Special Status Species have the potential to occur within the
Project: Valley elderberry longhorn beetle, Crotch bumble bee, Western
bumble bee, Western pond turtle, White-tailed kite, Swainson’s hawk,
American badger, Green sturgeon, Delta smelt, Steelhead — Central Valley
DPS, Chinook salmon — Central Valley spring run ESU, and Longfin smelt.

12. Stabilization/Erosion Control

a. All areas disturbed by Project activities shall be protected from washout
and erosion.

b. Hydroseeding shall be performed with California native seed mix.

13.Storm Water

a. During the construction phase, the Permittee must employ strategies to
minimize erosion and the introduction of pollutants into storm water runoff.
These strategies must include the following:

i. An effective combination of erosion and sediment control Best
Management Practices (BMPs) must be implemented and adequately
working prior to the rainy season and during all phases of construction.

H. Site Specific — Not Applicable
. Total Maximum Daily Load (TMDL)

The Sacramento-San Joaquin Delta Methylmercury Total Maximum Daily Loads
(TMDL) is an action plan to restore clean water that has been contaminated by
mercury and has experienced or has the potential to produce methylmercury
within waters of the state. Section 303(d) of the federal Clean Water Act requires
that states identify water bodies -- bays, rivers, streams, creeks, and coastal
areas -- that do not meet water quality standards, and the pollutants that impair
them. TMDLs examine specific water quality problems, identify sources of
pollutants, and specify actions that create solutions. They are adopted by the
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Regional Water Board as amendments to our Region's Basin Plan. A copy of the
Sacramento-San Joaquin Delta Methylmercury TMDL is located on the Central
Valley Water Board website at:

https://www.waterboards.ca.gov/rwgcb5/water issues/tmdl/central valley project

s/delta_hg/.

J. Mitigation for Temporary Impacts

1. The Permittee shall restore all areas of temporary impacts, including Project
site upland areas, which could result in a discharge to waters of the state to
pre-construction contours and conditions upon completion of construction
activities as described in a restoration plan. The restoration plan shall be
submitted for written acceptance by Central Valley Water Board staff within
ninety (90) days of issuance of this Order. The restoration plan shall provide
the following: a schedule; plans for grading of disturbed areas to pre-project
contours; planting palette with plant species native to the Project area; seed
collection location; invasive species management; performance standards;
and maintenance requirements (e.g. watering, weeding, and replanting).

2. The Central Valley Water Board may extend the monitoring period beyond
requirements of the restoration plan upon a determination by Executive
Officer that the performance standards have not been met or are not likely to
be met within the monitoring period.

3. If restoration of temporary impacts to waters of the state is not completed
within ninety (90) days of the impacts, compensatory mitigation may be
required to offset temporal loss of waters of the state.

4. Total required Project compensatory mitigation information for temporary
impacts is summarized in Table 3. [Establishment (Est.), Re-establishment
(Re-est.), Rehabilitation (Reh.), Enhancement (Enh.), Preservation (Pres.),
Unknown].

Table 3: Required Project Mitigation Quantity for Temporary Impacts by

Method

Aquatic S
Resource Mitigation Units Est. . Reh. | Enh. | Pres. | Unknown
T Type est.

ype

Stream Permittee

Channel | Responsible s 0.71
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K. Compensatory Mitigation for Permanent Impacts — Not Applicable

L. Certification Deviation

1. Minor modifications of Project locations or predicted impacts may be
necessary as a result of unforeseen field conditions, necessary engineering
re-design, construction concerns, or similar reasons. Some of these
prospective Project modifications may have impacts on water quality. Some
modifications of Project locations or predicted impacts may qualify as
Certification Deviations as set forth in Attachment F. For purposes of this
Certification, a “Certification Deviation” is a Project locational or impact
modification that does not require an immediate amendment of the Order,
because the Central Valley Water Board has determined that any potential
water quality impacts that may result from the change are sufficiently
addressed by the Order conditions and the CEQA Findings. After the
termination of construction, this Order will be formally amended to reflect all
authorized Certification Deviations and any resulting adjustments to the
amount of water resource impacts and required compensatory mitigation
amounts.

2. A Project modification shall not be granted a Certification Deviation if it
warrants or necessitates changes that are not addressed by the Order
conditions or the CEQA environmental document such that the Project
impacts are not addressed in the Project's environmental document or the
conditions of this Order. In this case a supplemental environmental review
and different Order will be required.
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XIV. Water Quality Certification

| hereby issue the Order for the Port of Stockton Rail Bridge Replacement and Rail
Improvements Project, WDID # 5B39CR00381, certifying that as long as all of the
conditions listed in this Order are met, any discharge from the referenced Project will
comply with the applicable provisions of Clean Water Act sections 301 (Effluent
Limitations), 302 (Water Quality Related Effluent Limitations), 303 (Water Quality
Standards and Implementation Plans), 306 (National Standards of Performance),
and 307 (Toxic and Pretreatment Effluent Standards).

This discharge is also regulated pursuant to State Water Board Water Quality Order
No. 2003-0017-DWQ which authorizes this Order to serve as Waste Discharge
Requirements pursuant to the Porter-Cologne Water Quality Control Act (Water
Code, section 13000 et seq.).

Except insofar as may be modified by any preceding conditions, all Order actions
are contingent on: (a) the discharge being limited and all proposed mitigation being
completed in strict compliance with the conditions of this Order and the attachments
to this Order; and, (b) compliance with all applicable requirements of Statewide
Water Quality Control Plans and Policies, the Regional Water Boards’ Water Quality
Control Plans and Policies.

Patrick Pulupa, Executive Officer
Central Valley Regional Water Quality Control Board

Attachment A:  Project Map

Attachment B: Receiving Waters, Impacts, and Mitigation Information
Attachment C: CEQA Findings of Facts

Attachment D: Report and Notification Requirements

Attachment E:  Signatory Requirements

Attachment F:  Certification Deviation Procedures

Attachment G: Compliance with Code of Federal Regulations
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Attachment A - Project Maps
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Attachment B — Receiving Waters, Impacts and Mitigation Information

The following table shows the receiving waters associated with each impact site.

Table 1: Receiving Water(s) Information

Impact Site | Waterbody Name Impacted Water Receiving Receiving 303d Listing Pollutant California
ID Aquatic Board Waters Waters Rapid
Resources | Hydrologic Beneficial Assessment
Type Units Uses Method
(CRAM) ID
Chlorpyrifos, DDT,
Diazinon, Dioxin, Furan
MUN, AGR, Compounds, Group A
PROC, IND, Pesticides, Invasive
Action Delta Stream San Joaquin REC-1, REC- Species f\/lercury
Waterways/Stockton 544.00 ; 2, WARM, P ’ N/A
Area : Channel River Organic
Ship Channel COLD, MIGR, ,
Enrichment/Low
SPWN, WILD .
NAV Dissolved Oxygen,
PCBs, Temperature,
Toxicity
Individual Direct Impact Locations
The following tables show individual impacts.
Table 2: Individual Temporary FilllExcavation Impact Information
Impact Site ID Latitude Longitude Indirect Impact Acres Cubic Yards | Linear Feet
Requiring Mitigation?
Action Area | 37.948049° | -121.337233° No 0.71
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Attachment C — CEQA Findings of Fact
A. Environmental Review

On 20 September 2021, the Port of Stockton, as lead agency, adopted an Initial
Study/Mitigated Negative Declaration (IS/MND) (State Clearinghouse (SCH) No.
2021060578) for the Project and filed a Notice of Determination (NOD) at the
SCH on 13 October 2021. The Central Valley Water Board is a responsible
agency under CEQA (Public Resources Code, section 21069) and in making its
determinations and findings, must presume that the Port of Stockton’s adopted
environmental document comports with the requirements of CEQA and is valid.
(Public Resources Code, section 21167.3.) The Central Valley Water Board has
reviewed and considered the environmental document and finds that the
environmental document prepared by the Port of Stockton addresses the
Project’s water resource impacts. (California Code of Regulations, title 14,
section 15096, subd. (f).) The environmental document includes the mitigation
monitoring and reporting program (MMRP) developed by the Port of Stockton for
all mitigation measures that have been adopted for the Project to reduce
potential significant impacts. (Public Resources Code, section 21081.6, subd.
(a)(1); California Code of Regulations, title 14, section 15074, subd. (d).)

B. Incorporation by Reference

Pursuant to CEQA, these Findings of Facts (Findings) support the issuance of
this Order based on the Project IS/MND, the application for this Order, and other
supplemental documentation.

All CEQA project impacts, including those discussed in subsection C below, are
analyzed in detail in the Project Final IS/MND which is incorporated herein by
reference. The Project IS/MND is available at: 2201 West Washington Street,
Stockton, CA 95203.

Requirements under the purview of the Central Valley Water Board in the MMRP
are incorporated herein by reference.

The Permittee’s application for this Order, including all supplemental information
provided, are incorporated herein by reference.

C. Findings The IS/MND describes the potential significant environmental effects to
water resources that were mitigated in the IS/MND. Having considered the whole of
the record, the Central Valley Water Board makes the following findings:

Mitigation measures have been required in the Project which avoid or
mitigate to a less than significant level the potentially significant
environmental effect as described in the IS/MND.

a.i. Potential Significant Impact:

¢ Biological Resources — Swainson’s Hawk and Roosting Bats
a.ii. Facts in Support of Finding:
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MM-BIO-1: Obtain Coverage under the SUIMSCP or Conduct Nesting
Bird Surveys; Bat Surveys and Avoidance Measures; Elderberry
Surveys, Setbacks, and Compensation; and Western Pond Turtle
Buffer Establishment.

o To avoid impacts on potentially present special-status species,
the proposed project will apply to obtain coverage under the
San Joaquin County Multi-Species Habitat Conservation and
Open Space Plan (SIMSCP). The SIMSCP is a voluntary
program that allows for participants to be issued streamlined
ESA and CESA approvals (Incidental Take Permits) and to
mitigate for impacts to certain special-status species. The Port
will submit an application for coverage to San Joaquin Council
of Governments (SJCOG), the agency that administers the
SJMSCP, within 60 days of project construction. SUICOG will
review the proposed project, prepare a staff report, and submit
the report to the SUIMSCP Habitat Technical Advisory
Committee, which determines whether the proposed project will
be covered under the SUIMSCP. Assuming the proposed project
is approved for coverage, a SJCOG biologist will conduct a site
visit to determine which incidental take minimization measures
(ITMMs) included in the SIMSCP are applicable to the project.
SJCOG will then execute a final summary of applicable ITMMs
for the proposed project. ITMMs will include surveys,
monitoring, and applying temporary construction buffers, if
determined appropriate by SUCOG. The Port will implement all
required ITMMs identified by the SUICOG. Ground disturbance
will not occur until the ITMMs have been satisfied.

= |f the proposed project is not able to obtain coverage
under the SIMSCP, the Port will implement the following
avoidance and minimization measures specific to nesting
birds (including swallows), bats, VELB, and western pond
turtle:

e For nesting birds, alternatives to SUIMSCP
coverage include surveys and avoidance
measures consistent with CDFW'’s standard
requirements. If equipment staging, site
preparation, or other project-related construction
work is scheduled to occur between February 1
and September 15—the nesting season of
protected raptors and other avian species—a
CDFW-approved biologist will conduct a pre-
construction survey of the project area for active
nests within 7 days prior to starting project
construction. The minimum survey area will be
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250 feet for passerines, 500 feet for small raptors,
and 1,000 feet for larger raptors. Surveys will be
conducted during periods of peak activity (early
morning or dusk) and be of sufficient duration to
observe movement patterns. If a lapse in project-
related work of 15 days or longer occurs, another
survey will be performed before construction is re-
initiated. If any active bird nests are found, a buffer
around the nest will be established by the biologist
in coordination with CDFW. The buffer area will be
fenced off from work activities and avoided until
the young have fledged, as determined by the
biologist. The biologist will monitor the active nest
until the young have fledged, for at least 2 hours
per day when project activities are occurring to
observe the behavior of the nesting birds. If the
birds show signs of disruption to nesting activities
(e.g., defensive flights or vocalizations directed
toward project personnel, standing up from a
brooding position, or flying away from the nest),
the buffers will be expanded by the biologist until
no further interruptions to nesting behavior are
detectable.

e For swallows, alternatives to SUMSCP coverage
include avoidance measures consistent with
CDFW’s standard requirements. Before nesting
swallow season (February 1 to September 30), the
Port, in consultation with CDFW, will install
exclusionary devices on existing bridge structures
to prevent the establishment of swallow nests
within the footprint of the project area.
Exclusionary devices will be limited to solid
materials and will not contain monofilament netting
or similar material. Exclusionary devices will be
inspected weekly while in place to ensure they are
in good condition and functioning properly. During
inspection, if exclusionary devices need repair, the
Port will make repairs immediately upon discovery.
Project activities will not be initiated or conducted
if an active swallow nest is detected onsite. The
qualified biologist will conduct a survey of the
bridges no more than 5 days prior to construction
activity to ensure that no active nests are present.
If any active nests are found, the qualified biologist
will establish an appropriate buffer to comply with
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the Migratory Treaty Act of 1918 and Fish and
Game Code 3503. The qualified biologist will
increase the buffer if nesting birds show signs of
unusual or stressed behavior as a result of project
activities. The qualified biologist will have the
authority to stop project work activities near the
nesting birds if the nesting birds exhibit abnormal
behavior, which may cause nest abandonment or
the loss of eggs and/or young, until an appropriate
buffer is established. To avoid encroachment, the
buffers will be clearly marked for avoidance and
remain in effect until the young have fledged or
until the nest has been abandoned as confirmed
by the qualified biologist.

e For bats, alternatives to SUIMSCP coverage
include surveys and avoidance measures
consistent with CDFW’s standard requirements. A
qualified bat biologist will conduct daytime and
evening acoustic surveys for bats within 14 days
prior to beginning project construction or work at
or within 50 feet of the bridges. If bats are
identified on-site, the qualified biologist will identify
the species, estimated quantity present, roost
type, and roost status, but will avoid disturbing
bats during surveys. If foraging bats, active roosts,
or other signs of bat activity (i.e., guano, urine
staining) are identified on-site, the qualified bat
biologist will flag or mark all roosts and actively
used features for avoidance. If complete
avoidance is not possible (i.e., roosts within the
bridge structures), then the qualified bat biologist
will develop a Bat Mitigation and Monitoring Plan
in consultation with CDFW. The Bat Mitigation and
Monitoring Plan will include an assessment of all
anticipated impacts to bats, including noise
disturbance during construction, effective
avoidance and minimization measures to protect
bats, and compensatory mitigation for permanent
impacts to bats or their nesting/roosting habitat.
Construction will commence only after the Bat
Mitigation and Monitoring Plan is implemented.

e For VELB, alternatives to SUIMSCP coverage
include the following for areas with elderberry
bushes identified in pre-construction surveys:
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If elderberry shrubs are present on the
project site, a setback of 20 feet from the
dripline of each elderberry bush will be
established.

Brightly colored flags or fencing will be
placed surrounding elderberry shrubs
throughout the construction process.

For all shrubs without evidence of VELB
exit holes which cannot be retained on the
project site as described in the previous two
bullets, the Port will count all stems of 1-
inch or greater diameter at ground level
during preconstruction surveys.
Compensation for removal of these stems
will be provided by the Port in coordination
with the U.S. Fish and Wildlife Service
(USFWS) and CDFW.

For all shrubs with evidence of VELB exit
holes, the Port would undertake
transplanting of elderberry shrubs
displaying evidence of VELB occupation to
VELB mitigation sites during the dormant
period for elderberry shrubs (November 1 to
February 15). For elderberry shrubs
displaying evidence of VELB occupation
that cannot be transplanted, compensation
for removal of shrubs will be provided by
the Port in coordination with USFWS and
CDFW.

For western pond turtle, alternatives to SUIMSCP
coverage will include establishing a 300-foot buffer area
between any nesting turtle sites and the wetland located
near the nesting site. These buffers will be indicated by
temporary fencing if construction has or will begin before
nesting periods are ended (the period from egg laying to
emergence of hatchlings is normally April to November).

e MM-BIO-2: Obtain and Implement NPDES Construction Stormwater

General Permit.

o A NPDES Construction Stormwater General Permit will be
obtained for the proposed project, which will require the
development of a construction Stormwater Pollution Prevention
Plan (SWPPP). The construction SWPPP will include best
management practices (BMPs) including or similar to use of
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barriers (e.g., netting or sandbags) to prevent pollutants from
entering the water, equipment inspection for spills, and
maintenance and implementation of material spill prevention
and cleanup plans. The construction SWPPP will ensure that
contaminants are not accidentally introduced into the waterway.

e MM-BIO-3: Conduct In-Water Construction During Established
Window.

o All in-water work will be conducted during the annual CDFW,
National Marine Fisheries Service, and USFWS approved work
window, which is expected to span from July 1 through
November 30.

e MM-BIO-4: Employ Soft-Start Techniques, Use Noise Attenuation
Device, and Conduct Underwater Noise Monitoring During Impact Pile
Driving.

o During construction, the Port will implement soft-start
techniques for impact pile driving, which is industry standard
and will be required per regulatory permits. Soft start techniques
include bringing pile driving or other loud equipment online
slowly, providing any fish that are potentially present the
opportunity to disperse from the project area. The Port will also
employ a bubble curtain or similar noise attenuation
methodology during all impact hammer use. To verify conditions
meet the assumptions used in the analysis, the Port will prepare
an underwater noise monitoring plan, obtain agency approval of
the plan, and conduct noise monitoring during impact hammer
use.

¢ MM-BIO-5: Compliance with Permitting Requirements for In-Water or
Riparian Habitat Work.

o For work with the potential to affect jurisdictional waters and
wetlands, the Port will conduct a delineation of wetlands/waters
and comply with permitting requirements from USACE, Regional
Water Quality Control Board (RWQCB), and CDFW to avoid
and minimize impacts to jurisdictional waters and riparian
habitats. For any unavoidable impacts, compensation for
impacts to jurisdictional waters will be provided at agency-
approved mitigation ratios, including compensation for
permanent fill (1:1 ratio minimum) and compensation for
temporary impacts to fish habitat through purchasing aquatic
habitat credits at the Shin Kee Mitigation Bank (anticipated to be
between 0.3 and 0.6 acre-credits), which is expected to start
selling habitat and wetland credits in 2022. Work occurring in
stream-dependent riparian habitats will also occur in compliance
with permitting requirements from CDFW. The Port will
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implement erosion control measures, design staging and
refueling areas, and require equipment inspections and
maintenance to avoid impacts on riparian areas.

D. Determination

The Central Valley Water Board has determined that the Project, when
implemented in accordance with the MMRP and the conditions in this Order, will
not result in any significant adverse water resource impacts. (California Code of
Regulations, title 14, section 15096, subd (h).)
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Attachment D — Reports and Notification Requirements

Copies of this form

In order to identify your project, it is necessary to include a copy of the Project
specific Cover Sheet below with your report; please retain for your records. If you
need to obtain a copy of the Cover Sheet, you may download a copy of this Order as
follows:

A.

Central Valley Regional Water Quality Control Board's Adopted Orders Web
page
(https://www.waterboards.ca.gov/centralvalley/board_decisions/adopted_orders/
401_waqcerts/)

Find your Order based on the County, Permittee, WDID No., and/or Project
Name.

. Report Submittal Instructions
A.

Check the box on the Report and Notification Cover Sheet next to the report or
notification you are submitting. (See your Order for specific reports required
for your Project)

e Part A (Monthly and Annual Reports): These reports will be submitted
monthly and annually until a Notice of Project Complete Letter is issued.

e Part B (Project Status Notifications): Used to notify the Central Valley
Water Board of the status of the Project schedule that may affect Project
billing.

e Part C (Conditional Notifications and Reports): Required on a case-by-
case basis for accidental discharges of hazardous materials, violation of
compliance with water quality standards, notification of in-water work, or other
reports.

Sign the Report and Notification Cover Sheet and attach all information
requested for the Report Type.

Electronic Report Submittal Instructions:

e Submit signed Report and Notification Cover Sheet and required information
via email to: centralvalleysacramento@waterboards.ca.gov and cc:
Jenna.Yang@waterboards.ca.gov.

¢ Include in the subject line of the email:
ATTN: Jenna Yang; Project Name; and WDID No. 5B39CR00381
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lll. Definition of Reporting Terms
A. Active Discharge Period:

The active discharge period begins with the effective date of this Order and ends
on the date that the Permittee receives a Notice of Completion of Discharges
Letter or, if no post-construction monitoring is required, a Notice of Project
Complete Letter. The Active Discharge Period includes all elements of the
Project including site construction and restoration, and any Permittee responsible
compensatory mitigation construction.

B. Request for Notice of Completion of Discharges Letter:

This request by the Permittee to the Central Valley Water Board staff pertains to
projects that have post construction monitoring requirements, e.g. if site
restoration was required to be monitored for 5 years following construction.
Central Valley Water Board staff will review the request and send a Completion
of Discharges Letter to the Permittee upon approval. This letter will initiate the
post-discharge monitoring period.

C. Request for Notice of Project Complete Letter:

This request by the Permittee to the Central Valley Water Board staff pertains to
projects that either have completed post-construction monitoring and achieved
performance standards or have no post-construction monitoring requirements,
and no further Project activities are planned. Central Valley Water Board staff will
review the request and send a Project Complete Letter to the Permittee upon
approval. Termination of annual invoicing of fees will correspond with the date of
this letter.

D. Post-Discharge Monitoring Period:

The post-discharge monitoring period begins on the date of the Notice of
Completion of Discharges Letter and ends on the date of the Notice of Project
Complete Letter issued by the Central Valley Water Board staff. The Post-
Discharge Monitoring Period includes continued water quality monitoring or
compensatory mitigation monitoring.

E. Effective Date:
18 August 2023

IV. Map/Photo Documentation Information
When submitting maps or photos, please use the following formats.
A. Map Format Information:

Preferred map formats of at least 1:24000 (1”7 = 2000’) detail (listed in order of
preference):

Page D-2



Port of Stockton Rail Bridge Replacement and Rail Improvements Project Reg. Meas.ID: 451944

Attachment D

Place ID: 887089

GIS shapefiles: The shapefiles must depict the boundaries of all project
areas and extent of aquatic resources impacted. Each shape should be
attributed with the extent/type of aquatic resources impacted. Features and
boundaries should be accurate to within 33 feet (10 meters). Identify
datum/projection used and if possible, provide map with a North American
Datum of 1983 (NADB83) in the California Teale Albers projection in feet.

Google KML files saved from Google Maps: My Maps or Google Earth Pro.
Maps must show the boundaries of all project areas and extent/type of
aquatic resources impacted. Include URL(s) of maps. If this format is used
include a spreadsheet with the object ID and attributed with the extent/type of
aquatic resources impacted.

Other electronic format (CAD or illustration format) that provides a context
for location (inclusion of landmarks, known structures, geographic
coordinates, or USGS DRG or DOQQ). Maps must show the boundaries of all
project areas and extent/type of aquatic resources impacted. If this format is
used include a spreadsheet with the object ID and attributed with the
extent/type of aquatic resources impacted.

Aquatic resource maps marked on paper USGS 7.5-minute topographic
maps or Digital Orthophoto Quarter Quads (DOQQ) printouts. Maps must
show the boundaries of all project areas and extent/type of aquatic resources
impacted. If this format is used include a spreadsheet with the object ID and
attributed with the extent/type of aquatic resources impacted.

Photo-Documentation:

Include a unique identifier, date stamp, written description of photo details, and

latitude/longitude (in decimal degrees) or map indicating location of photo.
Successive photos should be taken from the same vantage point to compare
pre/post construction conditions.
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V. Report and Notification Cover Sheet

Project: Port of Stockton Rail Bridge Replacement and Rail
Improvements Project

Permittee: Port of Stockton

WDID: 5B39CR00381

Reg. Meas. ID: 451944

Place ID: 887089

Order Effective Date: 18 August 2023
Order Expiration Date: 17 August 2028

VI. Report Type Submitted
A. Part A — Project Reporting

Report Type 1 [0 Monthly Report
Report Type 2 [ Annual Report

B. Part B — Project Status Notifications

Report Type 3 [0 Commencement of Construction
Report Type 4 [ Request for Notice of Completion of Discharges Letter
Report Type 5 [ Request for Notice of Project Complete Letter

C. Part C — Conditional Notifications and Reports

Report Type 6 [ Accidental Discharge of Hazardous Material Report

Report Type 7 [ Violation of Compliance with Water Quality Standards Report
Report Type 8 [ In-Water Work/Diversions Water Quality Monitoring Report
Report Type 9 [ Modifications to Project Report

Report Type 10 O Transfer of Property Ownership Report

Report Type 11 O Transfer of Long-Term BMP Maintenance Report
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“I certify under penalty of law that | have personally examined and am familiar with
the information submitted in this document and all attachments and that, based on
my inquiry of those individuals immediately responsible for obtaining the information,
| believe that the information is true, accurate, and complete. | am aware that there
are significant penalties for submitting false information, including the possibility of
fine and imprisonment.”

Print Name' Affiliation and Job Title

Signature Date

'STATEMENT OF AUTHORIZATION (include if authorization has changed since
application was submitted)

| hereby authorize to act in my behalf as my representative
in the submittal of this report, and to furnish upon request, supplemental information
in support of this submittal.

Permittee’s Signature Date

*This Report and Notification Cover Sheet must be signed by the Permittee or
a duly authorized representative and included with all written submittals.
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A. Part A — Project Reporting
1. Report Type 1 - Monthly Report

a. Report Purpose - Notifies Central Valley Water Board staff of the Project
status and environmental compliance activities on a monthly basis.

b. When to Submit - On the 1st day of each month after the submittal of the
Commencement of Construction Notification until a Notice of Project
Complete Letter is issued to the Permittee.

c. Report Contents -
i. Construction Summary

Describe Project progress and schedule including initial ground
disturbance, site clearing and grubbing, road construction, site
construction, and the implementation status of construction storm
water Best Management Practices (BMPs). Best Management
Practices (BMPs) is a term used to describe a type of water pollution
or environmental control If construction has not started, provide
estimated start date.

ii. Event Summary

Describe distinct Project activities and occurrences, including
environmental monitoring, surveys, and inspections.

iii. Photo Summary

Provide photos of Project activities. For each photo, include a unique
site identifier, date stamp, written description of photo details, and
latitude/longitude (in decimal degrees) or map indicating location of
photo. Successive photos should be taken from the same vantage
point to compare pre/post construction conditions.

iv. Compliance Summary

e List name and organization of environmental surveyors, monitors,
and inspectors involved with monitoring environmental compliance
for the reporting period.

e List associated monitoring reports for the reporting period.

e Summarize observed incidences of non-compliance, compliance
issues, minor problems, or occurrences.

e Describe each observed incidence in detail. List monitor name and
organization, date, location, type of incident, corrective action taken
(if any), status, and resolution.

2. Report Type 2 - Annual Report
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a. Report Purpose - Notify the Central Valley Water Board staff of Project
status during both the active discharge and post-discharge monitoring
periods.

b. When to Submit - Annual reports shall be submitted each year on the 1st
day of September beginning one year after the effective date of the Order.
Annual reports shall continue until a Notice of Project Complete Letter is
issued to the Permittee.

c. Report Contents - The contents of the annual report shall include the
topics indicated below for each project period. Report contents are
outlined in Annual Report Topics below.

During the Active Discharge Period

e Topic 1: Construction Summary

e Topic 2: Mitigation for Temporary Impacts Status

e Topic 3: Compensatory Mitigation for Permanent Impacts
Status

During the Post-Discharge Monitoring Period

e Topic 2: Mitigation for Temporary Impacts Status
e Topic 3: Compensatory Mitigation for Permanent Impacts
Status

i. Annual Report Topic 1 - Construction Summary

When to Submit - With the annual report during the Active Discharge
Period.

Report Contents - Project progress and schedule including initial
ground disturbance, site clearing and grubbing, road construction, site
construction, and the implementation status of construction storm
water best management practices (BMPs). If construction has not
started, provide estimated start date and reasons for delay.

1) Map showing general Project progress.
2) If applicable:

a) Summary of Conditional Notification and Report Types 6 and 7
(Part C below).

b) Summary of Certification Deviations. See Certification Deviation
Attachment for further information.

ii. Annual Report Topic 2 - Mitigation for Temporary Impacts Status

When to Submit - With the annual report during both the Active
Discharge Period and Post-Discharge Monitoring Period.

Page D-7



Port of Stockton Rail Bridge Replacement and Rail Improvements Project Reg. Meas.ID: 451944
Attachment D Place ID: 887089

Report Contents -

1) Planned date of initiation and map showing locations of mitigation
for temporary impacts to waters of the state and all upland areas of
temporary disturbance which could result in a discharge to waters
of the state.

2) If mitigation for temporary impacts has already commenced,
provide a map and information concerning attainment of
performance standards contained in the restoration plan.

iii. Annual Report Topic 3 - Compensatory Mitigation for Permanent
Impacts Status

When to Submit - With the annual report during both the Active
Discharge Period and Post-Discharge Monitoring Period.

Report Contents - *If not applicable report N/A.

1) Part A. Permittee Responsible

a) Planned date of initiation of compensatory mitigation site
installation.

b) If installation is in progress, a map of what has been completed
to date.

c) If the compensatory mitigation site has been installed, provide a
final map and information concerning attainment of performance
standards contained in the compensatory mitigation plan.

2) Part B. Mitigation Bank or In-Lieu Fee
a) Status or proof of purchase of credit types and quantities.

b) Include the name of bank/ILF Program and contact information.
c) If ILF, location of project and type if known.

B. Part B — Project Status Notifications
1. Report Type 3 - Commencement of Construction

a. Report Purpose - Notify Central Valley Water Board staff prior to the start
of construction.

b. When to Submit - Must be received at least seven (7) days prior to start
of initial ground disturbance activities.

c. Report Contents -
i. Date of commencement of construction.
ii. Anticipated date when discharges to waters of the state will occur.

iii. Project schedule milestones including a schedule for onsite
compensatory mitigation, if applicable.
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iv. Construction Storm Water General Permit WDID No.

v. Proof of purchase of compensatory mitigation for permanent impacts
from the mitigation bank or in-lieu fee program.

2. Report Type 4 - Request for Notice of Completion of Discharges Letter

a.

Report Purpose - Notify Central Valley Water Board staff that post-
construction monitoring is required and that active Project construction,
including any mitigation and permittee responsible compensatory
mitigation, is complete.

When to Submit - Must be received by Central Valley Water Board staff
within thirty (30) days following completion of all Project construction
activities.

Report Contents -
i. Status of storm water Notice of Termination(s), if applicable.
ii. Status of post-construction storm water BMP installation.

iii. Pre- and post-photo documentation of all Project activity sites where
the discharge of dredge and/or fill/excavation was authorized.

iv. Summary of Certification Deviation discharge quantities compared to
initial authorized impacts to waters of the state, if applicable.

v. An updated monitoring schedule for mitigation for temporary impacts to
waters of the state and permittee responsible compensatory mitigation
during the post-discharge monitoring period, if applicable.

3. Report Type 5 - Request for Notice of Project Complete Letter

a.

Report Purpose - Notify Central Valley Water Board staff that
construction and/or any post-construction monitoring is complete, or is not
required, and no further Project activity is planned.

When to Submit - Must be received by Central Valley Water Board staff
within thirty (30) days following completion of all Project activities.

Report Contents -
i. Part A: Mitigation for Temporary Impacts

1) A report establishing that the performance standards outlined in the
restoration plan have been met for Project site upland areas of
temporary disturbance which could result in a discharge to waters
of the state.

2) A report establishing that the performance standards outlined in the
restoration plan have been met for restored areas of temporary
impacts to waters of the state. Pre- and post-photo documentation
of all restoration sites.
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ii. Part B: Permittee Responsible Compensatory Mitigation

1) A report establishing that the performance standards outlined in the
compensatory mitigation plan have been met.

2) Status on the implementation of the long-term maintenance and
management plan and funding of endowment.

3) Pre- and post-photo documentation of all compensatory mitigation
sites.

4) Final maps of all compensatory mitigation areas (including buffers).
iii. Part C: Post-Construction Storm Water BMPs

1) Date of storm water Notice of Termination(s), if applicable.

2) Report status and functionality of all post-construction BMPs.

3) Dates and report of visual post-construction inspection during the
rainy season as indicated in XIIl.C.4.

C. Part C — Conditional Notifications and Reports
1. Report Type 6 - Accidental Discharge of Hazardous Material Report

a. Report Purpose - Notifies Central Valley Water Board staff that an
accidental discharge of hazardous material has occurred.

b. When to Submit - Within five (5) working days of notification to the
Central Valley Water Board of an accidental discharge. Continue reporting
as required by Central Valley Water Board staff.

c. Report Contents -

i. The report shall include the OES Incident/Assessment Form, a full
description and map of the accidental discharge incident (i.e. location,
time and date, source, discharge constituent and quantity, aerial
extent, and photo documentation). If applicable, the OES Written
Follow-Up Report may be substituted.

ii. If applicable, any required sampling data, a full description of the
sampling methods including frequency/dates and times of sampling,
equipment, locations of sampling sites.

iii. Locations and construction specifications of any barriers, including silt
curtains or diverting structures, and any associated trenching or
anchoring.

2. Report Type 7 - Violation of Compliance with Water Quality Standards
Report

a. Report Purpose - Notifies Central Valley Water Board staff that a
violation of compliance with water quality standards has occurred.
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b. When to Submit - The Permittee shall report any event that causes a
violation of water quality standards within three (3) working days of the
noncompliance event notification to Central Valley Water Board staff.

c. Report Contents - The report shall include: the cause; the location shown
on a map; and the period of the noncompliance including exact dates and
times. If the noncompliance has not been corrected, include: the
anticipated time it is expected to continue; the steps taken or planned to
reduce, eliminate, and prevent reoccurrence of the noncompliance; and
any monitoring results if required by Central Valley Water Board staff.

3. Report Type 8 - In-Water Work and Diversions Water Quality Monitoring
Report

a. Report Purpose - Notifies Central Valley Water Board staff of the start
and completion of in-water work. Reports the sampling results during in-
water work and during the entire duration of temporary surface water
diversions.

b. When to Submit — At least forty-eight (48) hours prior to the start of in-
water work. Within three (3) working days following the completion of in-
water work. Surface water monitoring reports to be submitted two (2)
weeks on initiation of in-water construction and during entire duration of
temporary surface water diversions. Continue reporting in accordance with
the approved water quality monitoring plan or as indicated in XIII.C.3.

c. Report Contents - As required by the approved water quality monitoring
plan or as indicated in XIII.C.3.

4. Report Type 9 - Modifications to Project Report

a. Report Purpose - Notifies Central Valley Water Board staff if the Project,
as described in the application materials, is altered in any way or by the
imposition of subsequent permit conditions by any local, state or federal
regulatory authority.

b. When to Submit - If Project implementation as described in the
application materials is altered in any way or by the imposition of
subsequent permit conditions by any local, state or federal regulatory
authority.

c. Report Contents - A description and location of any alterations to Project
implementation. Identification of any Project modifications that will
interfere with the Permittee’s compliance with the Order.

5. Report Type 10 - Transfer of Property Ownership Report

a. Report Purpose - Notifies Central Valley Water Board staff of change in
ownership of the Project or Permittee-responsible mitigation area.
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b. When to Submit - At least 10 working days prior to the transfer of

C.

ownership.
Report Contents -

i. A statement that the Permittee has provided the purchaser with a copy
of this Order and that the purchaser understands and accepts:

1) the Order’s requirements and the obligation to implement them or
be subject to administrative and/or civil liability for failure to do so;
and

2) responsibility for compliance with any long-term BMP maintenance
plan requirements in this Order. Best Management Practices
(BMPs) is a term used to describe a type of water pollution or
environmental control.

ii. A statement that the Permittee has informed the purchaser to submit a
written request to the Central Valley Water Board to be named as the
permittee in a revised order.

6. Report Type 11 - Transfer of Long-Term BMP Maintenance Report

a.

b.

Report Purpose - Notifies Central Valley Water Board staff of transfer of
long-term BMP maintenance responsibility.

When to Submit - At least 10 working days prior to the transfer of BMP
maintenance responsibility.

Report Contents - A copy of the legal document transferring maintenance
responsibility of post-construction BMPs.
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Attachment E - Signatory Requirements

All documents submitted in compliance with this Order shall meet the following
signatory requirements:

A. All applications, reports, or information submitted to the Central Valley Water
Quality Control Board (Central Valley Water Board) must be signed and certified
as follows:

1.

For a corporation, by a responsible corporate officer of at least the level of
vice-president.

For a partnership or sole proprietorship, by a general partner or proprietor,
respectively.

For a municipality, or a state, federal, or other public agency, by either a
principal executive officer or ranking elected official.

B. A duly authorized representative of a person designated in items 1.a through 1.c
above may sign documents if:

1.

The authorization is made in writing by a person described in items 1.a
through 1.c above.

The authorization specifies either an individual or position having
responsibility for the overall operation of the regulated activity.

The written authorization is submitted to the Central Valley Water Board Staff
Contact prior to submitting any documents listed in item 1 above.

C. Any person signing a document under this section shall make the following
certification:

“I certify under penalty of law that | have personally examined and am familiar with the
information submitted in this document and all attachments and that, based on my
inquiry of those individuals immediately responsible for obtaining the information, |
believe that the information is true, accurate, and complete. | am aware that there are
significant penalties for submitting false information, including the possibility of fine and
imprisonment.”
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Attachment F — Certification Deviation Procedures

Introduction

These procedures are put into place to preclude the need for Order amendments for
minor changes in the Project routing or location. Minor changes or modifications in
project activities are often required by the Permittee following start of construction.
These deviations may potentially increase or decrease impacts to waters of the
state. In such cases, a Certification Deviation, as defined in Section XIII.L of the
Order, may be requested by the Permittee as set forth below:

. Process Steps

A. Who may apply:

The Permittee or the Permittee’s duly authorized representative or agent
(hereinafter, “Permittee”) for this Order.

B. How to apply:

By letter or email to the 401 staff designated as the contact for this Order.

C. Certification Deviation Request:

The Permittee will request verification from the Central Valley Water Board staff
that the project change qualifies as a Certification Deviation, as opposed to
requiring an amendment to the Order. The request should:

1.

Describe the Project change or modification:
a. Proposed activity description and purpose;

b. Why the proposed activity is considered minor in terms of impacts to
waters of the state;

c. How the Project activity is currently addressed in the Order; and,
d. Why a Certification Deviation is necessary for the Project.

Describe location (latitude/longitude coordinates), the date(s) it will occur, as
well as associated impact information (i.e., temporary or permanent, federal
or non-federal jurisdiction, water body name/type, estimated impact area,
etc.) and minimization measures to be implemented.

Provide all updated environmental survey information for the new impact
area.

4. Provide a map that includes the activity boundaries with photos of the site.

5. Provide verification of any mitigation needed according to the Order

conditions.

Provideverification from the CEQA Lead Agency that the proposed changes
or modifications do not trigger the need for a subsequent environmental
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document, an addendum to the environmental document, or a supplemental
EIR. (Cal. Code Regs., tit. 14, §§ 15162-15164.)

D. Post-Discharge Certification Deviation Reporting:

1. Within 30 calendar days of completing the approved Certification Deviation
activity, the Permittee will provide a post-discharge activity report that
includes the following information:

a.
b
c.
d

e.

f.

Activity description and purpose;

. Activity location, start date, and completion date;

Erosion control and pollution prevention measures applied;

. The net change in impact area by water body type(s) in acres, linear feet

and cubic yards;
Mitigation plan, if applicable; and,
Map of activity location and boundaries; post-construction photos.

E. Annual Summary Deviation Report:

1. Until a Notice of Completion of Discharges Letter or Notice of Project
Complete Letter is issued, include in the Annual Project Report (see
Construction Notification and Reporting attachment) a compilation of all
Certification Deviation activities through the reporting period with the following
information:

a.

b
C.
d

Site name(s);

. Date(s) of Certification Deviation approval;

Location(s) of authorized activities;

. Impact area(s) by water body type prior to activity in acres, linear feet and

cubic yards, as originally authorized in the Order;

Actual impact area(s) by water body type in, acres, linear feet and cubic
yards, due to Certification Deviation activity(ies);

The net change in impact area by water body type(s) in acres, linear feet
and cubic yards; and

Mitigation to be provided (approved mitigation ratio and amount).
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Attachment G - Compliance with Code of Federal Regulations,
Title 40, Section 121.7, Subdivision (d)

The purpose of this Attachment is to comply with Code of Federal Regulations, title
40, section 121.7, subdivision (d), which requires all certification conditions to
provide an explanation of why the condition is necessary to assure that any
discharge authorized under the certification will comply with water quality
requirements and a citation to federal, state, or tribal law that authorizes the
condition. This Attachment uses the same organizational structure as Section XIlI of
the Order, and the statements below correspond with the conditions set forth in
Section XllI. The other Order Sections are not “conditions” as used in Code of
Federal Regulations, title 40, section 121.7

. General Justification for Section Xlll Conditions

Pursuant to Clean Water Act section 401 and California Code of Regulations, title
23, section 3859, subdivision (a), the Central Valley Water Board, when issuing
water quality certifications, may set forth conditions to ensure compliance with
applicable water quality standards and other appropriate requirements of state law.
Under California Water Code section 13160, the State Water Resources Control
Board is authorized to issue water quality certifications under the Clean Water Act
and has delegated this authority to the executive officers of the regional water quality
controls boards for projects within the executive officer’s region of jurisdiction.
(California Code of Regulations, title 23, section 3838.)

The conditions within the Order are generally required pursuant to the Central Valley
Water Board’s Water Quality Control Plan for the Sacramento River and San
Joaquin River Basins, Fifth Edition, February 2019 (Basin Plan), which was adopted
and is periodically revised pursuant to Water Code section 13240. The Basin Plan
includes water quality standards, which consist of existing and potential beneficial
uses of waters of the state, water quality objectives to protect those uses, and the
state and federal antidegradation policies. For instance, the Basin Plan includes
water quality objectives for chemical constituents, oil and grease, pH, sediment,
suspended material, toxicity and turbidity, which ensure protection of beneficial uses.

The State Water Board’s Antidegradation Policy, “Statement of Policy with Respect
to Maintaining High Quality Waters in California,” Resolution No. 68-16, requires that
the quality of existing high-quality water be maintained unless any change will be
consistent with the maximum benefit to the people of the state, will not unreasonably
affect present or anticipated future beneficial uses of such water, and will not result
in water quality less than that prescribed in water quality control plans or policies.
The Antidegradation Policy further requires best practicable treatment or control of
the discharge necessary to assure that pollution or nuisance will not occur and the
highest water quality consistent with maximum benefit to the people of the state will
be maintained. The Basin Plan incorporates this Policy. The state Antidegradation
Policy incorporates the federal Antidegradation Policy (40 C.F.R. section 131.12
(a)(1)), which requires "[e]xisting instream water uses and the level of water quality
necessary to protect the existing uses shall be maintained and protected."
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The State Wetland Definition and Procedures for Discharges of Dredged or Fill
Material to Waters of the State (Dredge or Fill Procedures), adopted pursuant to
Water Code sections 13140 and 13170, authorize approval of dredge or fill projects
only if the demonstrations set forth in Section IV.B.1 of the Dredge or Fill Procedures
have been satisfied.

California Code of Regulations, title 23, sections 3830 et seq. set forth state
regulations pertaining to water quality certifications. In particular, section 3856 sets
forth information that must be included in water quality certification requests, and
section 3860 sets forth standard conditions that shall be included in all water quality
certification actions.

Finally, Water Code sections 13267 and 13383 authorize the regional and state
boards to establish monitoring and reporting requirements for persons discharging or
proposing to discharge waste.

Il. Specific Justification for Section Xlll Conditions
A. Authorization

Authorization under the Order is granted based on the application submitted. The
Permittee is required to detail the scope of project impacts in a complete
application pursuant to California Code of Regulations, title 23, section 3856,
subdivision (h). Pursuant to Water Code section 13260, subdivision (c), each
person discharging waste, or proposing to discharge waste shall file a report of
waste discharge relative to any material change or proposed change in the
character, location, or volume of the discharge. Pursuant to Water Code section
13264, subdivision (a), the Permittee is prohibited from initiating the discharge of
new wastes, or making material changes to the character, volume, and timing of
waste discharges authorized herein without filing a report required by Water
Code section 13260 or its equivalent for certification actions under California
Code of Regulations, title 23, section 3856.

B. Reporting and Notification Requirements
1. Project Reporting
2. Project Status Notifications

The reporting and notification conditions under Sections B.1 and B.2 are
required to provide the Central Valley Water Board necessary project
information and oversight to ensure project discharges are complying with
applicable Basin Plan requirements. These monitoring and reporting
requirements are consistent with the Central Valley Water Board’s authority to
investigate the quality of any waters of the state and require necessary
monitoring and reporting pursuant to Water Code sections 13267 and 13383.
Water Code section 13267 authorizes the regional boards to require any
person who has discharged, discharges, or is suspected of having discharged
or discharging, or who proposes to discharge waste to provide technical or
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monitoring program reports required by the regional board. Water Code
section 13383 authorizes the regional boards to establish monitoring,
inspection, entry, reporting, and other recordkeeping requirements, as
authorized by Water Code section 13160, for any person who discharges, or

proposes to discharge, to navigable waters.
3. Conditional Notifications and Reports
a. Accidental Discharges of Hazardous Materials

Conditions under Section B.3.a related to notification and reporting
requirements in the event of an accidental discharge of hazardous
materials are required pursuant to section 13271 of the Water Code,
which requires immediate notification of the Office of Emergency Services
of the discharge in accordance with the spill reporting provision of the
state toxic disaster contingency plan adopted pursuant to Article 3.7
(commencing with Section 8574.16) of Chapter 7 of Division 1 of Title 2 of
the Government Code. “Hazardous materials” is defined under Health and
Safety Code section 25501. These reports related to accidental
discharges ensure that corrective actions, if any, that are necessary to
minimize the impact or clean up such discharges can be taken as soon as
possible.

. Violation of Compliance with Water Quality Standards
c. In-Water work and Diversions

Conditions under Section B.3.b and B.3.c related to monitoring and
reporting on water quality standard compliance and in-water work and
diversions are required to provide the Central Valley Water Board
necessary project information and oversight to ensure project discharges
are complying with applicable water quality objectives under the Basin
Plan. These monitoring and reporting requirements are consistent with the
Central Valley Water Board’s authority to investigate the quality of any
waters of the state and require necessary monitoring and reporting
pursuant to Water Code sections 13267 and 13383. Water Code section
13267 authorizes the regional boards to require any person who has
discharged, discharges, or is suspected of having discharged or
discharging, or who proposes to discharge waste to provide technical or
monitoring program reports required by the regional board. Water Code
section 13383 authorizes the regional boards to establish monitoring,
inspection, entry, reporting, and other recordkeeping requirements, as
authorized by Water Code section 13160, for any person who discharges,
or proposes to discharge, to navigable waters.

. Modifications to Project

Authorization under this Order is granted based on the application and
supporting information submitted. Conditions under Section B.3.d are
necessary to ensure that if there are modifications to the project, that the
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Order requirements remain applicable. The Permittee is required to detail
the scope of project impacts in a complete application pursuant to
California Code of Regulations, title 23, section 3856, subdivision (h).
Pursuant to Water Code section 13260, subdivision (c), each person
discharging waste, or proposing to discharge waste shall file a report of
waste discharge relative to any material change or proposed change in
the character, location, or volume of the discharge. Pursuant to Water
Code section 13264, subdivision (a), the Permittee is prohibited from
initiating the discharge of new wastes, or making material changes to the
character, volume, and timing of waste discharges authorized herein
without filing a report required by Water Code section 13260 or its
equivalent for certification actions under California Code of Regulations,
title 23, section 3856.

e. Transfer of Property Ownership
f. Transfer of Long-Term BMP Maintenance

Authorization under this Order is granted based on the application
information submitted, including identification of the legally responsible
party. Conditions under Sections B.3.e and B.3.f are necessary to confirm
whether the new owner wishes to assume legal responsibility for
compliance with this Order. If not, the original discharger remains
responsible for compliance with this Order. Pursuant to Water Code
section 13260, subdivision (c), each person discharging waste, or
proposing to discharge waste shall file a report of waste discharge relative
to any material change or proposed change in the character, location, or
volume of the discharge. Pursuant to Water Code section 13264,
subdivision (a), the Permittee is prohibited from initiating the discharge of
new wastes, or making material changes to the character, volume, and
timing of waste discharges authorized herein without filing a report
required by Water Code section 13260 or its equivalent for certification
actions under California Code of Regulations, title 23, section 3856.

C. Water Quality Monitoring

Conditions under Section C related to water quality monitoring are required to
confirm that best management practices required under this Order are sufficient
to protect beneficial uses and to comply with water quality objectives to protect
those uses under the Basin Plan. Applicable water quality objectives and
beneficial uses are identified in the Order. These monitoring requirements are
consistent with the Central Valley Water Board’s authority to investigate the
quality of any waters of the state and require necessary monitoring and reporting
pursuant to Water Code sections 13267 and 13383. Water Code section 13267
authorizes the regional boards to require any person who has discharged,
discharges, or is suspected of having discharged or discharging, or who
proposes to discharge waste to provide technical or monitoring program reports
required by the regional board. Water Code section 13383 authorizes the
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regional boards to establish monitoring, inspection, entry, reporting, and other
recordkeeping requirements, as authorized by Water Code section 13160, for
any person who discharges, or proposes to discharge, to navigable waters.

D. Standard
1. This Order is subject to modification or revocation . ...

This is a standard condition that “shall be included as conditions of all water
quality certification actions” pursuant to California Code of Regulations, title
23, section 3860(a). This condition places the permittee on notice that the
certification action may be modified or revoked following administrative or
judicial review.

2. This Order is not intended and shall not be construed to apply to any
activity involving a hydroelectric facility . . . .

This is a standard condition that “shall be included as conditions of all water
quality certification actions” pursuant to California Code of Regulations, title
23, section 3860(b). This condition clarifies the scope of the certification’s
application.

3. This Order is conditioned upon total payment of any fee . ...

This is a standard condition that “shall be included as conditions of all water
quality certification actions” pursuant to California Code of Regulations, title

23, section 3860(c). This fee requirement condition is also required pursuant
to California Code of Regulations, section 3833(b).

E. General Compliance
1. Failure to comply with any condition of this Order. ...

The condition under Section E.1 places the Permittee on notice of any
violations of Order requirements. Pursuant to Water Code section 13385,
subdivision (a)(2), a person who violates any water quality certification issued
pursuant to Water Code section 13160 shall be liable civilly.

2. Permitted actions must not cause a violation of any applicable water
quality standards . . ..

Conditions under Section E.2 related to compliance with water quality
objectives and designated beneficial uses are required pursuant to the
Central Valley Water Board’s Basin Plan. The Basin Plan’s water quality
standards consist of existing and potential beneficial uses of waters of the
state, water quality objectives to protect those uses, and the state and federal
antidegradation policies. The Antidegradation Policy requires that the quality
of existing high-quality water be maintained unless any change will be
consistent with the maximum benefit to the people of the state, will not
unreasonably affect present or anticipated future beneficial uses of such
water, and will not result in water quality less than that prescribed in water
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quality control plans or policies. The Antidegradation Policy further requires
best practicable treatment or control of the discharge necessary to assure
that pollution or nuisance will not occur and the highest water quality
consistent with maximum benefit to the people of the state will be maintained.
Applicable beneficial uses and water quality objectives to protect those uses
include the Chemical Constituents (Basin Plan, Section 3.1.3), Oil and
Grease (Basin Plan, Section 3.1.10), pH (Basin Plan, Section 3.1.11),
Sediment (Basin Plan, 3.1.15), Suspended Material (3.1.17), Toxicity (Basin
Plan, 3.1.20), and Turbidity (Basin Plan, Section 3.1.21) water quality
objectives.

In response to a suspected violation of any condition of this Order, the
Central Valley Water Board may require . . ..

Conditions under Section E.3 related to monitoring and reporting are required
to provide the Central Valley Water Board necessary project information and
oversight to ensure project discharges are complying with applicable Basin
Plan requirements. These monitoring and reporting requirements are
consistent with the Central Valley Water Board’s authority to investigate the
quality of any waters of the state and require necessary monitoring and
reporting pursuant to Water Code sections 13267 and 13383. Water Code
section 13267 authorizes the regional boards to require any person who has
discharged, discharges, or is suspected of having discharged or discharging,
or who proposes to discharge waste to provide technical or monitoring
program reports required by the regional board. Technical supports submitted
pursuant to Water Code section 13267 are required to be submitted under
penalty of perjury. Water Code section 13383 authorizes the regional boards
to establish monitoring, inspection, entry, reporting, and other recordkeeping
requirements, as authorized by Water Code section 13160, for any person
who discharges, or proposes to discharge, to navigable waters.

The Permittee must, at all times, fully comply with engineering plans,
specifications, and technical reports . . ..

Authorization under the Order is granted based on the application and
supporting information submitted. The Permittee is required to detail the
project description in a complete application pursuant to California Code of
Regulations, title 23, section 3856, subdivision (h). Pursuant to Water Code
section 13260, subdivision (c), each person discharging waste, or proposing
to discharge waste shall file a report of waste discharge relative to any
material change or proposed change in the character, location, or volume of
the discharge. Pursuant to Water Code section 13264, subdivision (a), the
Permittee is prohibited from initiating the discharge of new wastes, or making
material changes to the character, volume, and timing of waste discharges
authorized herein without filing a report required by Water Code section
13260 or its equivalent for certification actions under California Code of
Regulations, title 23, section 3856. Finally, compliance with conditions of the
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Order ensures that the Project will comply with all water quality standards and
other appropriate requirements as detailed herein. (California Code of
Regulations, title 23, section 3859, subdivision (a).)

This Order and all of its conditions herein continue to have full force
and effect. ...

This condition ensures continued compliance with applicable water quality
standards and other appropriate requirements of state law. Notwithstanding
any determinations by the U.S. Army Corps or other federal agency pursuant
to 40 C.F.R. section 121.9, the Permittee must comply with the entirety of this
certification because, pursuant to State Water Board Water Quality Order No.
2003-0017-DWQ, this Order also serves as Waste Discharge Requirements
pursuant to the Porter-Cologne Water Quality Control Act.

The Permittee shall adhere to all requirements in the mitigation
monitoring and reporting program . . ..

This condition ensures mitigation measures required to lessen the
significance of impacts to water quality identified pursuant to California
Environmental Quality Act review are implemented and enforceable. Pursuant
to California Code of Regulations, title 14, section 15097, subdivision (a), a
public agency shall adopt a program for monitoring and reporting on
mitigation measures imposed to mitigate or avoid significant environmental
effects to ensure implementation.

Construction General Permit Requirement

Permittees are required to obtain coverage under National Pollutant
Discharge Elimination System (NPDES) General Permit for Storm Water
Discharges Associated with Construction and Land Disturbance Activities
(Order No. 2009-0009-DWQ; NPDES No. CAS000002), as amended, for
discharges to surface waters comprised of storm water associated with
construction activity, including, but not limited to, demolition, clearing, grading,
excavation, and other land disturbance activities of one or more acres, or
where projects disturb less than one acre but are part of a larger common
plan of development that in total disturbs one or more acres. This is required
pursuant to Clean Water Act sections 301 and 402 which prohibit certain
discharges of storm water containing pollutants except in compliance with an
NPDES permit. (33 U.S.C. section 1311, and 1342(p); 40 C.F.R. parts 122,
123, and 124.)

F. Administrative

1. Signatory requirements for all document submittals . . ..

The condition for signatory requirements is required pursuant to Water Code
section 13267, which requires any person discharging waste that could affect
the quality of waters to provide to the Central Valley Water Board, under
penalty of perjury, any technical or monitoring program reports as required by
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the Central Valley Water Board. The signatory requirements are consistent
with 40 C.F.R. section 122.22.

This Order does not authorize any act which results in the taking of a
threatened, endangered, or candidate species .. ..

Pursuant to the California Endangered Species Act (Fish & Wildlife Code,
sections 2050 et seq.) and federal Endangered Species Act (16 U.S.C.
sections 1531 et set.), the Order does not authorize any act which results in
the taking of a threatened, endangered, or candidate species. In the event a
Permittee requires authorization from the state or federal authorities,
California Code of Regulations, title 23, section 3856(e), requires that copies
be provided to the Central Valley Water Board of “any final and signed
federal, state, and local licenses, permits, and agreements (or copies of the
draft documents, if not finalized) that will be required for any construction,
operation, maintenance, or other actions associated with the activity. If no
final or draft document is available, a list of all remaining agency regulatory
approvals being sought shall be included.”

The Permittee shall grant Central Valley Water Board staff. . . .

The condition related to site access requirements is authorized pursuant to
the Central Valley Water Board’s authority to investigate the quality of any
waters of the state within its region under Water Code section 13267 and
13383. Water Code section 13267, subdivision (c) provides that “the regional
board may inspect the facilities of any person to ascertain whether the
purposes of this division are being met and waste discharge requirements are
being complied with.” Water Code section 13383 authorizes the regional
boards to establish monitoring, inspection, entry, reporting, and other
recordkeeping requirements, as authorized by Water Code section 13160, for
any person who discharges, or proposes to discharge, to navigable waters.

A copy of this Order shall be provided to any consultants, contractors,
and subcontractors . . ..

This Condition ensures any agent of the Permittee is aware of Order
requirements. Such conditions within the Order are necessary to ensure that
all activities will comply with applicable water quality standards and other
appropriate requirements (33 U.S.C. section 1341; California Code of
Regulations, title 23, section 3859, subdivision (a)) and cannot be adhered to
if the Permittees’ agents are unaware of applicable requirements. These
conditions are necessary to ensure compliance with applicable water quality
objectives and protection of beneficial uses found in the Basin Plan, adopted
pursuant to Water Code section 13240, and detailed in the Order.

A copy of this Order must be available at the Project site(s) during
construction . ..

This Condition ensures any agent of the Permittee is aware of Order
requirements. Such conditions within the Order are necessary to ensure that
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all activities will comply with applicable water quality standards and other
appropriate requirements (33 U.S.C. section 1341; California Code of
Regulations, title 23, section 3859, subdivision (a)) and cannot be adhered to
if the Permittees’ agents are unaware of applicable requirements. These
conditions are necessary to ensure compliance with applicable water quality
objectives and protection of beneficial uses found in the Basin Plan, adopted
pursuant to Water Code section 13240, and detailed in the Order.

Lake or Streambed Alteration Agreement

This condition is required pursuant to California Code of Regulations, title 23,
section 3856, subdivision (e), which requires that copies be provided to the
Central Valley Water Board of “any final and signed federal, state, and local
licenses, permits, and agreements (or copies of the draft documents, if not
finalized) that will be required for any construction, operation, maintenance, or
other actions associated with the activity. If no final or draft document is
available, a list of all remaining agency regulatory approvals being sought
shall be included.”

G. Construction

1. Dewatering

Conditions related to dewatering and diversions ensure protection of
beneficial uses during construction activities. Work in waters of the state and
temporary diversions must not cause exceedances of water quality
objectives; accordingly, these conditions require implementation of best
practicable treatments and controls to prevent pollution and nuisance, and to
maintain water quality consistent with the Basin Plan and Antidegradation
Policy. Further and consistent with the Dredge or Fill Procedures, section
IV.A.2.c, water quality monitoring plans are required for any in-water work.
Finally, dewatering activities may require a Clean Water Act section 402
permit or separate Waste Discharge Requirements under Water Code section
13263 for dewatering activities that result in discharges to land.

Conditions related to water rights permits are required pursuant to California
Code of Regs, title 23, section 3856(e), which requires complete copies of
any final and signed federal, state, or local licenses, permits, and agreements
(or copies of drafts if not finalized) that will be required for any construction,
operation, maintenance, or other actions associated with the activity.

Conditions related to monitoring and reporting are required to provide the
Central Valley Water Board necessary project information and oversight to
ensure project discharges are complying with applicable Basin Plan
requirements. These monitoring and reporting requirements are consistent
with the Central Valley Water Board’s authority to investigate the quality of
any waters of the state and require necessary monitoring and reporting
pursuant to Water Code sections 13267 and 13383. Water Code section
13267 authorizes the regional boards to require any person who has
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discharged, discharges, or is suspected of having discharged or discharging,
or who proposes to discharge waste to provide technical or monitoring
program reports required by the regional board. Water Code section 13383
authorizes the regional boards to establish monitoring, inspection, entry,
reporting, and other recordkeeping requirements, as authorized by Water
Code section 13160, for any person who discharges, or proposes to
discharge, to navigable waters.

Directional Drilling — Not Applicable
Dredging — Not Applicable
Fugitive Dust

This condition is required to assure that the discharge from the Project will
comply with water quality objectives established for surface waters, including
for chemical constituents and toxicity. (Basin Plan, Sections 3.1.3 & 3.1.20.)
Chemicals used in dust abatement activities can result in a discharge of
chemical additives and treated waters to surface waters of the state.
Therefore, dust abatement activities shall be conducted so that sediment or
dust abatement chemicals are not discharged into waters of the state and do
not adversely affect beneficial uses. (Basin Plan, Section 2.1; Dredge or Fill
Procedures, Section IV.B.1.)

Good Site Management “Housekeeping”

Conditions related to site management require best practices to prevent,
minimize, and/or clean up potential construction spills, including from
construction equipment. For instance, fuels and lubricants associated with the
use of mechanized equipment have the potential to result in toxic discharges
to waters of the state in violation of water quality standards, including the
toxicity and floating material water quality objectives. (Basin Plan, Sections
3.1.7 & 3.1.20.) This condition is also required pursuant to Water Code
section 13264, which prohibits any discharge that is not specifically
authorized in this Order. Among other requirements, Section 1V.B.1 of the
Dredge or Fill Procedures requires that Project impacts will not cause or
contribute to a degradation of waters; or violate water quality standards.

Hazardous Materials

Conditions related to toxic and hazardous materials are necessary to assure
that discharges comply with applicable water quality objectives under the
Basin Plan, adopted under section 13240 of the Water Code, including the
narrative toxicity and chemical constituents water quality objectives. (Basin
Plan, Sections 3.1.3, 3.1.20.) Further, conditions related to concrete/cement
are required pursuant to the Basin Plan’s pH water quality objective. (Basin
Plan, Section 3.1.11.)

Invasive Species and Soil Borne Pathogens
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Conditions related to invasive species and soil borne pathogens are required
to ensure that discharges will not violate any water quality objectives under
the Basin Plan, adopted under Water Code section 13240 of the Water Code.
Invasive species and soil borne pathogens adversely affect beneficial uses
designated in the Basin Plan, such as rare, threatened, or endangered
species; wildlife habitat; and preservation of biological habitats of special
significance. (See Basin Plan, Section 2.1.) Among other requirements,
Section IV.B.1 of the Dredge or Fill Procedures requires that Project impacts
will not contribute to a net loss of the overall abundance, diversity, and
condition of aquatic resources; cause or contribute to a degradation of waters;
or violate water quality standards.

8. Post-Construction Storm Water Management — Not Applicable

9. Roads

These conditions are required to assure that discharges will comply with
water quality standards within the Basin Plan. Specifically, activities
associated with road maintenance have the potential to exceed water quality
objectives for oil and grease, pH, sediment, settleable materials, temperature,
and turbidity. (Basin Plan, Sections 3.1.10, 3.1.11, 3.1.15, 3.1.16, 3.1.19,
3.1.21.) Further, these conditions are required to assure that they do not
result in adverse impacts related to hydromodification or create barriers to fish
passage and spawning activities. Among other requirements, Section 1V.B.1
of the Dredge or Fill Procedures requires that Project impacts will not
contribute to a net loss of the overall abundance, diversity, and condition of
aquatic resources; cause or contribute to a degradation of waters; or violate
water quality standards.

10.Sediment Control

11

Conditions related to erosion and sediment control design requirements are
required to sustain fluvial geomorphic equilibrium. Improperly designed and
installed BMPs result in excess sediment, which impairs surface waters,
adversely affect beneficial uses, and results in exceedance of water quality
objectives in the Basin Plan, including for sediment and turbidity. (Basin Plan,
Sections 3.1.15 & 3.1.21.) Among other requirements, Section IV.B.1 of the
Dredge or Fill Procedures requires that Project impacts will not contribute to a
net loss of the overall abundance, diversity, and condition of aquatic
resources; cause or contribute to a degradation of waters; or violate water
quality standards.

.Special Status Species

See F.2 above.

12. Stabilization/Erosion Control

Conditions related to erosion and sediment control design requirements are
required to sustain fluvial geomorphic equilibrium. Improperly designed and
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installed BMPs result in excess sediment, which impairs surface waters,
adversely affect beneficial uses, and results in exceedance of water quality
objectives in the Basin Plan, including for sediment. (Basin Plan, Section
3.1.15.) Among other requirements, Section IV.B.1 of the Dredge or Fill
Procedures requires that Project impacts will not contribute to a net loss of
the overall abundance, diversity, and condition of aquatic resources; cause or
contribute to a degradation of waters; or violate water quality standards.

13.Storm Water

Post-rain erosion and sedimentation problems can contribute to significant
degradation of the waters of the state; therefore, it is necessary to take
corrective action to eliminate such discharges in order to avoid or minimize
such degradation. Implementation of control measures and best management
practices described in the condition will assure compliance with water quality
objectives including chemical constituents, floating material, sediment,
turbidity, temperature, suspended material, and settleable material within the
Basin Plan. (Basin Plan, Sections 3.1.1, 3.1.7, 3.1.15, 3.1.16, 3.1.17, 3.1.19,
3.1.21.) Among other requirements, Section I1V.B.1 of the Dredge or Fill
Procedures requires that Project impacts will not cause or contribute to a
degradation of waters or violate water quality standards.

H. Site Specific — Not Applicable
I. Total Maximum Daily Load (TMDL)

Total Maximum Daily Loads (TMDLs) are action plans to restore clean water.
Section 303(d) of the federal Clean Water Act requires that states identify water
bodies -- bays, rivers, streams, creeks, and coastal areas -- that do not meet
water quality standards, and the pollutants that impair them. TMDLs examine the
water quality problems, identify sources of pollutants, and specify actions that
create solutions. They are adopted by the Regional Water Board as amendments
to our Region's Basin Plan. Among other requirements, Section IV.B.1 of the
Dredge or Fill Procedures requires that Project impacts will not cause or
contribute to a degradation of waters or violate water quality standards.

J. Mitigation for Temporary Impacts

The conditions under Section J require restoration of temporary impacts to
waters of the state. Conditions in this section related to restoration and/or
mitigation of temporary impacts are consistent with the Dredge or Fill
Procedures, which requires “in all cases where temporary impacts are proposed,
a draft restoration plan that outlines design, implementation, assessment, and
maintenance for restoring areas of temporary impacts to pre-project conditions.”
(Dredge or Fill Procedures section IV. A.2(d) & B.4.) Technical reporting and
monitoring requirements under this condition are consistent with the Central
Valley Water Board’s authority to investigate the quality of any waters of the state
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and require necessary reporting and monitoring pursuant to Water Code sections
13267 and 13383.

K. Compensatory Mitigation for Permanent Impacts — Not Applicable
L. Certification Deviation
1. Minor modifications of Project locations or predicted impacts . . ..

2. A Project modification shall not be granted a Certification Deviation if it
warrants or necessitates . . ..

Authorization under the Order is granted based on the application and
supporting information submitted. Among other requirements, the Permittee is
required to detail the project description in a complete application pursuant to
California Code of Regulations, title 23, section 3856, subdivision (h).
Pursuant to Water Code section 13260, subdivision (c), each person
discharging waste, or proposing to discharge waste shall file a report of waste
discharge relative to any material change or proposed change in the
character, location, or volume of the discharge. Pursuant to Water Code
section 13264, subdivision (a), the Permittee is prohibited from initiating the
discharge of new wastes, or making material changes to the character,
volume, and timing of waste discharges authorized herein without filing a
report required by Water Code section 13260 or its equivalent for certification
actions under California Code of Regulations, title 23, section 3856. Project
deviations may require additional or different Order conditions as authorized
by law to ensure compliance with applicable water quality standards and
other appropriate requirements (33 U.S.C. section 1341; California Code of
Regulations, title 23, section 3859, subdivision (a)) and may result in impacts
to water quality that require additional environmental review (California Code
of Regulations, title 14, sections 15062-15063).
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